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(CHAP. XVIIT firft inftance in which’ the parliament reforted to this me- 
_SHERGr av. thod, was, where perfons had obtained grants of the king, 


and by virtue of fuch patents had turned out the true 
owners, It was enacted by fat. 1 Hen. IV. c. 8ithat 
where lands were granted by the king’s patent, without 
fitle found by inqueft or otherwife, and the king had: no 

“entry by law, the perfon fo diffeifed thould have a /pecial 
affe of the chancellor's grant, without any fuit tothe 
hing ; and if he recovered, he was to have treble damages. 
The next inftance in which fpecial affifes were to be 
granted without fuit to the king, was, where ™ any one 
made forcible entry to the ufe of himfelf or of another, by 
way of maintenance, or took and carried away any goods 
from the poffeflor of the freehold after fuch forcible entry ; 
in fuch cafes the party attainted was to fuffer a year’s im~- 
prifonment, and yield double damages. In fuch fpecial 
affifes was to be named a juftice of one of the benches, or 
the chief baron, if he was a man of the law. 

We have feen*, that by the ftatute of Richard. II. a 
diffeifee was enabled to bring his affife againft the difleifor 
if he took the profits, and the affife was brought within 
ayear: this limitation was now thought too fhort; and 
therefore, by ftat. 4 Hen. IV. c. 7. thedifleifeecis allowed to 
bring his affife againft the firft diffeifor at any time during 
the diffeifor’s life, if he took the profits. As to other real 
writs, the demandant was to commence his fuit within a 
year againft the perfon who was tenant of the freehold at 
the time the aétion accrued to him, if fuch tenant took the 
profits at the time the fuit was commenced. ‘This provi- 
fion was followed by feveral others of the fame nature in 
fubfequent reigns, and they were. ufually called flatutes of 
pernors of profits 

“Bzcause in affifes of novel diffeifin, and other real 
writs, it had been common, where lands lay in antient de~ 
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mayor, ‘or other chief officer, asa wrong-doer, in order to f, 


deprive him of the benefit of his franchife in that in{tance, 
it was enaéted by (tat. g Hen. IV. c. 5-.that in fuch cafes 
the juftices of affife fhould (if the perfons required it) firft | 
enquire by the affife in the country whether they were | 
really diffeifors or tenants; and if it was found that they , 
were named by collufion and fraud, the writ was to be 
abated, and the plaintiffs to be in grievous mercy, The 
other ftatute relating to real writs is ftat. 4 Hen. IV, c. 22. 
concerning the semedy incumbents were to have, if 
ejected .by the king’s prefentee ; thefe perfons were here- 
by permitted to fue at any time, without. being confined | 
to the term of a year, as they had been; by fome late | 
acts %, | 
Some few regulations were made refpeCting perfonal 
aétions, and aétions in general. It was enadted by ftat. 
2 Hen. IV. c..7; where a matter was adjourned on ac- | 
count of fome difficulty, after a verdiG, that if the ver- 
di& had. pafled againft the plaintiff, he fhould not be non- 4 
fuited ;, meaning, that he hould be barred by the verdict. j 
This expedient of plaintiffs reforting to a nonfuit, was 
ufed on other occafions. .The commons prayed, that 
when the defendant had waged hiS law, the plaintiff might 
not be nonfuited ; but no ftatute was made to prevent it, 
It had lately become the practice, that a defendant fhould 
not be admitted to wage his law againft an account fet- 
tled before auditors, though this was contrary to the ufage 
in the time of Edward the Third’. It was complained, 
__ that this new point of law had been much abufed ; for plain- 
tiffs would, in an action of debt upon arrears of account, 
* furmife that the defendant had accounted before auditors ; 
* which auditors might, perhaps, be-only apprentices or 
, Servants to the plaintiff; and in truth no account had been 
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(CHAP. XVII. taken, ‘nor was any thing really due; but the plaintiff 
ERY would get a favourable inqueft, and fojobtain a recovery, 


To prevent this, it was enadted, that)the juftices in -the 
king’s ‘courts, and other judges before whom fuch actions 
in cities and towns were brought, fhould have power to 
examine the attornies and others, and thereupon receive 
the defendant to his law, or try the point by inqueft, accord- 
ing to their diferetion, 

Some ftatutes were made for the government of pro- 
cefs. It was enacted by fat. 5 Hen. IV. c. 12. that 
when a ftatute-merchant was certified into chancery, and. 
a writ awarded, and returned into the common-pleas, 
and the ftatute there once thewn, the juftices might re-con- 
tinue the procefs till full execution was had, without a fe~ 
cond view of theftatute. Becaufe many people were out- 
Jawed by erroneous procefs, and by reafon of ficknefs 
could not appear in perfon, as the law required, to re- 
verfe fuch outlawries, it was enadied by ftat. 7 Hen. IV. 
c. 13. that the juftices and chief-baron fhould examine 
fuch, perfons, and thereupon admit their attornies: how- 
ever, the writ of capias ad fatisfaciendum was to continue 
as at common law. ‘That the execution of procefs might 
not be defeated by thofe who had the cuftody of perfons 
imprifaned, it was enatted by ftat. 7 Hen, IV. c. 4. that, 
in an aétion againft a gaoler for an cape, no protection 
fhould avail. 

For the fafe keeping of records, and alfo to preferve 
them intire and unaltered, it was ordained by fat. 1r Hen. 
IV. c. 3. (as had been before provided) * that’ the juftices 
of affif thould caufe to be delivered into the king’s treafury 
all records of affifes of novel diffeifin, of mortaunceftor, 
and of certifications (with all’ appurtenances ‘and append= 
ages), before them determined. “And further it was pro- 
vided, that the records and procefS of pleas, real/and per- 


© Vid, ant. vol. 11, 423+ 


fonal, 


ENGLISH LAW. \ 


certifications. and others, whereof judgment was given 
andenrolled; or things touching, fuch pleas, fhould in no 
wife be amended or impaired by new entering of the clerks, 
or by the record or thing certified, in witnefs, or command~ 
ment of any juttice, in any term after judgment given and 
enrolled. t 

Tue extortion of fheriffs, and the ferms of their baili- 
wicks, occafioned fome few regulations of the fame fort 
with thofe that have*been frequently before mentioned *. 
At length it was enacted. by flat, 4 Hen. IV. c. 5. that 
theriffs fhouid abide in their bajliwick during their office, 
and fhould not let it to ferm to any one: and thefe two 
points were to be isferted in the theriff’s oath. 

‘Tue parliament began to make fome provifion for or- 
dering attornies, who had now become a very confiderable 
hody of ment. Complaint had been made of the mi 
chiefs arifing from their ignorance and want of knowledge 
in the law; and therefore, to make fure of their qualifica- 
tions, it was ordained by ftat. 4 Hen. IV.c. 18. that all 
attornies fhould be examined by the juftices, and by their 
difcretions their names fhould be put in a roll: they were 
tobe good and virtuous, and of good fame; and if they ap- 
peared to be fuch, they were to be received and {wora well 
and truly to ferve.in their offices, and efpecially that they 
make no fuit in a foreign county: all other attornies were 


to:be put out, and fuch as were pafled in the above man- 
ner were to be put in their places by their ma/lers, that 
is, by their clients. It was enacted, that when qualified 
attornies died, or,ceafed to act, the juftices might appoint 
others in their room, being virtuous and learned, and 
{worn as above mentioned. It was enaéted, that if any at- 
torney was found notorioully in default, of record, or other- 
wife, he fhould forfwear the court, and never be received 
* Vid. ant. vol. IL goa, and vid. © Vid, ant. vol, TL, 304, 305. 
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CHAP. XVII. to make fuit in ,any of. the king’s courts: this ordinance 
HENRY iv, W2S alfo to be obferved in the excnequer, at the difcretion 


Repeal of 
realons. 


of the treafurer and barons. It was again ordained, by 
chap. 19: of the fame aét, that no fteward, bailiff, nor 
minifter of lords of franchifes, having return of writs, fhould 
be attorney in a plea within the franchife. 

Ir feems as if fome a& was made on this fubjeét inthe 
zith year of this king, though it does not now appear; 
for in the 13th year the clerks and attornies of both the 
benches prayed a revocation of it. The anfwer of the 
parliament to that petition was, that the juftices of both 
the benches fhould confult about it, and alfo concerning 
other mifchiefs in the faid courts*. In this reign fome 
acts were made for fettling the fees of courts ; as thofe of 
the marfhal, of the chirographer, the clerk ‘of the crown, 
and the like*. Some regulations were alfo made to pre- 
vent the embezzling of writs on which fines were levied, 
and fubftituting other fees, and notes of fines, in the place 
of the trie ones 7. 

WE now come to the confideration of fuch ftatutes as 
relate to the criminal Jaw. The vindication of Henry 
and his adherents required that the articles of treafon 
enagted in the aft year of the laft reign, fhould not be fuf- 
fered’ to continue in force. In the x{t year of Hen, IV. 
it was enacted, that whereas in the grit year of Richard II. 
divers pains of treafon were enacted by ftatute, infomuch 
that no one Invw how be ought to behave himfelfy t0 de, 
Speak, or fay, for doubt of fuch pains; therefore, in no 
time to come any treafon fhould be adjudged otherwife than 
‘as was ordained by flatute in the preceding reign ; mean- 
ing the Ratute of treafons 25 Ed. IIT. This meafure of 
repealing new-enaéted treafons, by declaring all void but 
thofe contained in the ftatute of Edward III. was reforted 

* Cott. Abri p. 483-§ 49- 7 Stat. 5 Hen. TY. 14. 
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. 'to'in Tater times, when the law had been occafionally over. CHAP. XVI 

Strained to anfwer particular purpoles. Se 

‘Tue fame motives of favour to his partifans which ins 
duced Henry to concur in the above act, led him to con- 
fent'to fome laws of an oppofite nature ; for in the next 
year after this humane ftatute was pafled, the king, at the 
inftigation of the clergy, by whom he had been materially 
ferved at the time of his claiming the crown, confented 
that fome rigorous meafure fhould be devifed againft the 
heretics, or Lollards, asthey were then called. ‘The punith- 
ment of ‘heretics by burning is mentioned in Braéton; 
and this was in England, as in all other chriftian countries, 
the pain which religious zealots had agreed in infli@ting 
upon all thofe who oppugned the eftablithed fuperftitions. 
Notwithftanding this, it has been a doubt whether the 
writ de heretica comburendo was a common-law procefs, or 
was given by this ftatute ; though itfhould feem, from the 
{cope and wording of this act, that nothing more was 
meant, than that the bifhop fhould be enabled to direét exe- 
cution without the intervention of this writ; for it enacts, 
that credence fhould be given to the diocefan by the theriff, 
who was to receive the offender, and caufe him to be 
burnt. So far, therefore, from appointing or even con- 
firming this writ, the prefent act feems in fome degree to 
faperfede it. + 

Ar prefent there was no temporal, law in force againft Heretics. 

. herefy5 for the ftatute.of Richard II, which was the firft * 
made on that fubjeét, and had been obtained furreptitiouf- 
ly, was repealed the next year, as has been before fhewn *. 
‘The ftat. 2 Hen, IV. c. 15. was now made, containing, 
like other aés upon clerical matters, a minutenefs and 
length not ufual in the other ftatutes of this period. The 
geetings of heretics in their conyenticles and fchools are 
figmatized i in this ad with the name of confederacies to 
# Vid. ant; vol, 11, 163, 
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had been made ufe of by the Romans aguinit the primitive 
Chriftians, and which had béen adopted by the Romith 
church ever fince, to fupprefs jall ,oppofition or enquiry 
into its errors. To prevent perfons of this defcription 
from efcaping out of the bithop’s diocele, it was now or- 
dained, that none fhould prefume to preach openly or pri- 
vily without the licence of the diocefan of the place firft 
had and obtained, except curates in their churches, None 
were to hold, teach, or inftruct, openly.or privily, or write 
any book contrary t6 the Catholic faith or determination of 
holy church, nor make conventicles, or hold {chools; nor 
were any to maintain thofe who did. All. perfons having 
fuch books or writings, were to deliver them to the dio- 
cefan within forty days from the proclamation of this fta~ 
tute; and thofe who did pot fo deliver them, or who 
otherwife offended againft this a€&, and all thofe defamed 
and evidently fufpeéted thereof, were to be arrefted hy the 
direStion of the ordinary, and committed to prifon till they 
canonically purged themfelves, or abjured theis opinions. 
The ordinary was to proceed according to the canonical 
decrees, and determine the matter within three months 
from the arreft. If the party was canonically convict, he 
was to be confined in prifon at the difcretion of the ordi- 
nary, and morcoyer to be put to the fecular court (except 
in cafes where, according to the canonical decrees, he was 
entitled to exemption), to pay a fine tothe king; which 
fine was to be afleffed by the diocefan, and certified to the 
exchequer, to be levied by procefs from thence. 

Trius far of thofe canonically convidted ; but farther, if 
perfons fententially convict refufed to abjure their opinions, 
or after abjuration relapfed, 2 more rigorous courfe was 
direéted. Such perfons were by the canons to be left to 
the fecular arm and it was now enaéted, that in fuch 
cafes credence foould be given to the diocefan, or his com= 
miffary, and the fheriff, aud mayor or bailiff of the place, 

fhould © 
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fhould be prefent when the fentence was given, if required CHAP. XVIII 
by the -diocefanor commiffiry ; and, after fentence pro- HENRI. 
mulgated, fhould receive, and them before the people in a 
high place caufe to be burnt, to the example and terror of 
others. It is obferved refpecting this firft ftatute againtt 
the preachers of new opinions, that the print differs mate- 
rially from the record, fo as to give a tharper edge ‘to this 
proceeding *. 

We find it recorded in this fame parliament, that 4 writ 
was ferit to the fheriffs of London for the burning of 
William Sawtree, clerk, convided by the clergy*. “This 
was according to the antient courle, by iffuing the writ de 
haeretico comburendo ; for the new method directed ‘by this 
a& put the whole authorityinto the bifhop’s hands; and as 
he might direét this fentence to be executed without the 
writ, the perfecution againft the followers of [ickliffe 
was likely to be more warm than before. In the 8th year 
of the king the prelates procured a long and fanguinary 
bill to be exhibited in parliament againft the fpreaders of 
new opinions, under the name of Lollards. This bill 
‘was to empower every officer or minifter whatfoever 
to apprehend and enquire of fuch Lollards, and that no 
fanétuary fhould be allowed them. But the church-men 
‘were not gratified in this inftance*. In the 11th year it 
‘was prayed by the commons, that perfons arrefted under 
ftat. 2 Hen. IV. might be bailed, and freely make their 
purgation, and that they might be arrefted by none but 
fheriffs, or the like officers, nor any havock be made of 
their goods ; but this intended relaxation of the new courfe 
againit heretics was not pafled into a law *. 

‘Tue notion of producing gold out of other metals, by 2 Multiplication, 
chemical procefs, and the infatuation with which thefe 
vain hopes were purfued, occafioned a law to be made in 
this reign againit thefe experiments. This procels was 

* Cott, Abri 39. - ‘i. 6x 
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CHAP. XVITT, fometimes called multiplication, and to multiply, becaule it 


Tame. 


was with a view to increafe the quantity of metals, though 
in reality it feldom had any other effeét than diminifhing 
that which the credulous adventurer pofleffed before the 
operation began, The pretence of pofleffing this fecret 
of changing metals had been practifed by cheats, to draw 
fupplies out of the pockets of the weak and ignorant; and 
had been ridiculed, before this'time, in one of Chaucer's 
Tales*. Befides the mifchiefs here mentioned, which, 
perhaps, might be better left to experience to correct, 
without making them the obje& of legiflative notice, itis 
moft probable that this impofture was many times held 
forth as a cover’to the real operation of coining bale 
money, in which light it became a matter of ferious and 
national concern. It was for this reafon, and perhaps 
under fome fmall apprehenfion left the procefs of changing 
metals might by poffibility fucceed, that it was enacted by 
flat. 5 Hen. IV. c. 4, that any one who multiplied gold or 
filvers or, ufed the craft of multiplication, and. was at-. 
tainted thereof, .fhould incur the pain of felony. 

Brcavse many perfons had lately been beat and maim~ 
ed, and afterwards had their tongues cut out, or their eyes 
put out, it was bythe fame ftatute’ made felony for any 
one /> to cut tongues, or put out the eyes of any one, if it 
was proved to be done with malice prepenfe. This thews 
that mayhem was not now confidered as a felony of life 
and limb ; for though cutting out tongues did not come 
under that conftrudtion, yet putting out eyes was a may- 
hem at common law*. Thefe were all the felonies enaGted 
in this reign. The mifdemeanors, befides what may have 
been mentioned in different patts of this reign, were few. 
‘The ftatute 12 Ric. IL c.6>, againft unlawful games, was 

* A perfon who had heen tricked “ Tipire!” Cant»Tales, vol, tit. 
of his money inthis way, afer ap. 95. edt. Tyrwh, 
minute account of the procefs and Ch. 5. 
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confirmed by ftat. 11,Hen, IV. cx 4, and it was moreover CHAP. XVIII, 
ordained, that labourers and fervants offending againft it ae j 


fhould be imprifoned for fix days, All mayors, bailiffs, 
and conftables of towns were to put this ftatute in 
force. 

Sgverat laws were made to regulate criminal pro. 
ceedings. The appealsin the reign of Richard IL. brought 
againft lords and others, were of a fingular nature, and 
probably occafioned the ftat. 1 Hen. IV. c. 14. which 
ftates, that many and great inconyeniences had arifen here- 
tofure from appeals. To prevent the like in. future, it 
provides, that all appeals of things done within the realm 
fhould be tried and determined by the good laws of the 
reaim ; and of things done out of the realm, before the 
conftable and marfhal of England. No more appeals were 
to be in parliament. 

‘THE too eafy granting of pardons to provors was re~ 
ftrained by flat. 5 Hen. IV. c. 2. This act ftates, that 
divers common and notorious felons would, upon their ar- 
vaignment, in order to fave their lives, become provorss 
fo that in.the mean time by-brockage, grants, and gifts to 
be made to feveral perfons, they might obtain their char- 
ters, and after their deliverance become more notorious 
felons than they were before. To prevent this, the ac 
provides, that if any perfon fued for a pardon in fuch cafe, 
his name fhould be inferted in the charter, with mention 
that it was granted at his inftance; and if the provor be- 
came afterwards a felon, the perfon fuing the pardon was 
to forfeit 1001'. é 

Some circumftances, relating to the perfonal benefit of 
clergy were fettled and explained. Tt was ftated by ftat. 
4Hen. IV, c, 2. that the king was willing to be gracious 
to the clergy in their affairs, in return for the part they had 
taken in his favour when he came to the crown; and 
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therefore ihe coftfirmed:in the: Aagifeag seg the ature de 
lero, 25 Ed. Ul. and further, conlideting. that the words 
infidiatores. viarum, et depopulatores agrorum (which had 
‘been mentioned in 3 petition of the-clergy to parliament) 
_were not commonly ufed in indiéments in the time,of 
Edward Hl. and his. progenitors ;. and being willing, for 
the quiet of the people, to-avoid fuch novelties, he caufed 
it:to be enacted, that fach words fhould not be ufed.in in- 
digtments,, artaignnients, appeals,.or any other impeach- 
ments ; and though indictments to (that effect might be 
taken, neithcrtholewords, nor words.to that effet, fhould . 
prevent any one from having the privilege of -holy.churchy 
but they should be delivered ,to-their ordinaries without.any 
impeachment*. .As the Lollards. were, {tigmatized with», 
the fupicion of being difecderly yagubonds, who wandered 
about the country doing-great miichicf,, the above general 
charge was:contrived:to:be infested in indiStments againtt 
them ; 2nd it had begn the opinion of the judges, that per- 
fons fo conviéted fhould be deprived of their clergy. In 
the next chapter of the fame ftatute it is recorded, that the. 
archbifhop of Canterbury, for himfelf and the other bitho 
had promifed the king, that whenever clerk religious, or 
fecular, conviéted of treafon not touching the king, nor 

his royal.majeity, nor a common thief, and fo notorioully 
holden fhould be delivered to the ordinary as fuch, that 
the ordinary fhould keep him ffely and furely, and Poe 3 
ing to a conftitution provincial to be made by the 
bifhop and bifhops, in purfuance of letters of the late ar 
bihop, dated 12th Mar. 13514, in which et 


were to be ordained certain pains for the obfrvance 


cand it was enaGted, that ‘no fuch convict fhould make his 
purgation.contrary to the form of that conftitution, The 
conititution here mentioned was to be fhewn to the king 
I eae 
even made. 


© ¥ Cha. 4 Vid, ant. vol. IT. 463. 


“ENGLISH Law, 


Att the aés that have -hitherto been mentioned, re- 
quiring jurors to-be of a particular defcription and qua- 
lification, related only to thofe jurors who tried iffues ; 
but fome prefentments having lately been made at 
Weftminfter by outlaws, and fanétuary-perfons, not 
properly returned by the fheriff, it was provided by ftat. 
11 Hen. IV. c. 9. that-no indi&tment fhould be made 
but by inqueft of the king’s lawful liege people, returned 
by the fheriffs or bailiffs of franchifes, without any nomi- 
nation to the fheriffs or bailiffs of franchifes of the perfons 
that fhould be returned, except by the officers {worn and 
known; and all indi&ments contrary to this a& are de- 
clared void. Notwithftanding the many alterations made 
in the qualifications of jurors in fubfequent times, and the 
folicitude fhewn to chufe them from among thofe that 
were thought, from their rank and charaéter, to be above 
temptations to corruption, nothing further was provided 
refpecting thofe jurors who found indictments, 


Because the people of the county of Chefter commit- 
ted felonies in the neighbouring counties, and then efcaped 
into that principality, it was ordained, that procefs of ex- 
igent fhould be iffued againft fuch perfons in the county 
where the fact was done: if they efcaped into the county 
of Chefter, the outlawry or exigent was to be certified to 
the officers and minifters of that county, who fhould take 
the party, and feize his lands and goods as forfeit'to the 
prince or lord of the principality, the king {till having his 
year day and wafte ; but the Jands out of the principality 
were to go as thofe of perfons living in other counties. 
The fame method was to be obferved in cafe of trefpafles 
committed out of the county of Chefter, 


‘Tue Jaft ftatute in this reigh® made fome alteration in 
| the fummary method which had lately been devifed " to fup- 
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prefs and punith rioters. It was thereby ordained, when- 
ever any riot, aflembly, or rout of people was made againft 
the law, that the juftices of the peace, three, or two of 
them at the leaft, and the fheriff and under-theriff, fhould 
come with the power of the county (if need were) to 
arreft them, and fhould have authority to record what they 
found done in their prefence againft the law; by which re- 
cord the parties were to ftand convicted, in tie fame man- 
ner as had been before provided by the ftatute of forcible 
entries*. If the offenders were gone before the juftices 
and the fheriff came, then they were to inquire within a 
month after the fact, and hear and determine it according 
to law. If the truth of the matter could not be found in 
the above way, they were tc certify the king and his coun- 
cil of the matter; which certificate was to have the force 
of a prefentment by twelve men; the offenders were to be 
put to anfwer thereon, and, if found guilty, were to be 
punifhed at the diferetion of the king and council. If the 
parties traverfcd the matter fo certified, the certificate and 
traverfe were tobe fent in tothe king’s bench, and there tried 
and determined. If the offenders did not appear before the 
council, or in the king’s bench, at the firft precept, then 
a fecond was to iffue ; and if they were not found, then 
the fheriff, or under-fheritf, was to make proclamation in 
the full county next enfuing the delivery of the fecond pre- 
cept, that they fhould appear in the council or king’s 
bench ; or, if in time of vacation, in the chancery, with- 
in three weeks then next following ; and if they did not 
appear, they were to ftand convicted. The jufticesidwell- 
ing neareft the place, with the fheriffs and juttices of affife, 


were co execute this ftatute, under the penalty of rool. * 


for every default. 
Tue above aét tended to increafe the authority of juftices 
of the peace, who were daily growing in confequence, 
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many matters relating to the police being fubmitted to their 
cognifance by different aéts of parliament. This autho- 
rity was fomctimes abufed. We find that con(tables of 
caftles would get themfelves to be affigned juftices of the 
peace, and under colour of that commiffion would impri- 
fon in their caftle thofe whom they withed to opprefs, till 
they made fine for their deliverance. It was for this reafon 
ordained by ftat. 5 Hen. IV. c. 10. that none fhould be 
imprifoned by juftices of the peace but only in the common 
gaol, with a faving to fuch lords as had franchifes. “Thus 
far of the alterations made by ftatute in this reign. 

Our of the decifions of courts during this reign, we 
fhall fele& for confideration the fingle head of aétions upon 
the cafe, and fome few alterations in our criminal law. 
‘To return to any of the topics that have been fo recently 
and fo fully canvaffed, feems entirely unneceflary at pre- 
fent. When we have made fome further advance in our 
Hiftory, they will be of courfe reconfidered, and many of 
them placed in a new point of view. 

Dorine the reign of this king, actions upon the cafe 
had grown very common. We find this aétion brought 
—for difturbing a way—againfl an oftler for horfes loft— 
for negligently keeping fire and burning the plaintiff’s 
houfe—for not infeoffing after promife—for not doing fuit 
—for felling bad wine—for not repairing banks—for en- 
ticing away a fervant—for keeping a {chool near an ancient 
one P. 

Tuese writs of trefpafs were not only applied to a 
variety of new cafes, but they were likewife more nicely 
confidered, and their peculiarities better underftood. In the 
reign of Henry IV. we find the term of trapafi fur le cafe 
in familiar ufe: before, they were more ufually called 
aétions of trefpafs fimply ; but the marks of difcrimination 
between tre/pa/s and tré/pafi upon the cafe began now to be 
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XVEL diftinUy afcertained. Tt was held, that the former muft 
always be vi et armis, the latter never. The nature, how- 


ever, of injuries is often fo complex, and their confequences 
fo various, that the truth of a matter founding in cafe, 
could not be properly fet forth without fometimes alledging 
circumftances which carried evident force in them : there~ 
fore, in 12 Hen. IV. where an action on the cafe was 
brought for {topping a fewer, fo as feveral acres of ground 
were flooded, it was held good that the ftopping the fewer 
was laid wi et armis, that being a malfeafance, and the re+ 
mote caufé of the injury fuftained by the plaintiff; though 
the confequential damage, which was the immediate caufe, 
and the git of the action, was in cafe"; a diftin®ion which 
was many years after adopted as a juft one. It was then 
laid down, that the cau/a caufans (as they called it) might 
be forcible, as in this inftance of ftopping the fewer, and 
be laid vi et armis even in an action upon the cafe, though 
that aétion is properly grounded upon the confequence of 
fuch ftoppage: this confequence they diftinguifhed by the 
appellation of caufa caufata. 

‘Tuts was the manner in which they refined on this new 
aétion. It was in its conception fo near of kin to the aétion 
of trefpafs, that it required no {mall degree of fagacity to 
perceive the inftances in which the old form failed, and it 
was necefiary to make a fpecial writ. ‘The cafes in the 
reign of Edward III. and thofe in this period, which we 
have hitherto confidered, are founded upon ma/feafances, or 
Such inftances of negleé? as were in the nature of a malfea- 
fance ; both which were fo much in the like cafe (according 
to the requifition of the ftatute of Weftminiter) with the 
old writ of trefpafs, that the admitting of them to be ob- 
jects of this fpecial writ of tre(pafs was obvious and eafy. 

Bur the aclion upon the cafe was found fo convenient a 
remedy, that it was wifhed to extend it ftill fisther. They 
* 1a Healy, 3. 
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wanted to apply it tocafes of non-performance of promifes; CHAR. 
bur thefe did not fo kindly fall within the analogy of former 
inftances. It was thought fomewhat harfh to give the 
name of trefpafs to a thing which was never done ; it took 
therefore fome time, and necded the concurrent force of 
fome {trong motives to indace the courts to admit thefe 
new writs. The prefent ftate of the remedies in ufe, 
where contraéts were not performed, operated, very pro® 
bably, towards gaining a fupport for thefe new actions upon 
the cafe. If a man performed not his covenant, an aétion 
of covenantlay; but it hac been Jong held, thatan aétion 
of covenant muft be grounded ona fpecialty ; fo that where 
the parties had not fo bound themfelves, that remedy failed. 
If a man did not pay money which he owed, the remedy 
was by action of debt; in which the defendant might dif- 
charge himfelf by wager of law, unlefs the demand was 
founded upon a fpeciaity : the fame in detinue, which in- 
deed was only another form of the aétion of debt. To 
obviate thefe and the like defects, and to legitimate an 
agtion of a more effectual nature in matters of contract, 
was worth the attempt. Several aétions of this kind were 
brought into court, before they were allowed and authenti- . 
cated by a judicial decifion in their favour. 

"Te firft cafe of this kind, upon record, was in 2 Hen- 
ry IV. It was an action againft a carpenter ; Quare citm, 
&e. affumpfiffet, Se, to build a houfe within a certain time, 
he had not done it, It was objected, that this was in cove- 
nant; and as no writing was fhewn, the action mutt fail. 
This was fupported alfo by Brian, who at the fame time 
cortceded, that perhaps if the writ had faid that the work 
had been begun, and had afterwards through negligence been 
topped, it might be otherwife; thereby adhering to 
former determinations re{pecting malfeafances and cafes of 
negligence. He pronounced, however, this remedy inade- 
quate where-the contract was executory, and where the only 
complaint againft the defendant would be for his yon-fea~ 
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ee fance or non-performance. The caufe was difmiffed on the 
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above objeétion', In the r1th of the fame king there was 
exactly the fame cafe before the court: the fame objections 
were raifed, the fame conceffion was made, but in plainer 
terms ; and the cdufe was difmilled on the fame grounds as 
the former". ‘Thus the court feemed to have determined 
againft the very conception of this kind of action. It is 
remarked upon this cafe by an author of Jatertimes *, that 
in thefe cafes there was no confideration alledged ; that it 
was nudum paétum, and therefore the aétion could not lie; 
which, it cannot be denied, may be an additional objection, 
but it was not taken at the time, and the caufe appears by 
the report to have been difmifled both times upon the fame 
defeéts, namely, the want of a written covenant; and 
the prevailing opinion, which confined thefe ations to 
inftances of malfeafance and negligence, where the defen- 
dant had really dane fomething. 

Ir muft be obferved of thefe determinations, that they 
left all perfons who had made agreements without decd 
(for, if a mere writing, it could not be declared on in co- 
yenant), and where nothing had been done to execute the 
contract, entircly without redrefs. It is not improbable, 
that the repeated decifion of this point might have driven 
parties fo circumftanced into chancery, where they could 
have thefe agreements decreed to be fpecifically performed, 
This, perhaps, as well as other confiderations, might in- 
Gline the courts to review this grand point, and try if they 
could accommodate the notions of law, as then underftood, 
to the exigency of the occafion; and thereby not only 
draw back into its proper channel the current of decifion 
from the chancery to the courts of common law; but, by 
rendering this action more general, put the nation in poflef- 
fion of what was then much wanted, a more effectual 
common-law redrefs in matters of contract. ‘This was 
not accomplithed till fome years after. 

YgHen.1V.3.b, 11 Hem IV. 33, * Bro. AQ, fur Cafe, 40. 

TRE 





ENGLISH LAW. 


Tue criminal law, as practifed in this reign, was in CHAP. 
general governed by the fame principles and rules as in the’ 
reign of Edward III. 

Some few points are now to be met with in the books 
which did not before occur, and others that fomewhat devi- The crigninal: 
ate from the more ancient practice: of the former fort is ~~ 
the account given in the firft year of Henry IV. of the 
tial of a peer. In all cafes of life and limb, the lords 
pofleffed a judicature, by which every peer had, according 
to Magna Charta, aright to be tried. In this capacity 
the lords acted as judges, and fat as in a court, being bound 
to hear and determine according to the rules of the com- 
mon-law. ‘This judicial character, it fhould fecm, was 
fupported with more {cruple, and with a clofer attention 
to legal formalities, than their parliamentary one, where 
they often decided on the lives of men without any evi- 
dence of guilt, or even the pretence of a trial’. The 
proceedings on the trial of a peer are thus related in a 
cafe that happened in the heginning of the reign of Henry 
IV. An indictment of treafon had been found againft a 
peer, under a commhilfion dire‘ted to the lord mayor and 
others for that purpofe: after this the king granted a com- 
miffion to an earl, reciting the above facts, and that the 
place of fteward of England was vacant, and thereby ap- 
pointing him to that office, to do right to the lord indict- 
ed, commanding all lords to attend, and the conftable of 
the Tower to bring his prifoner before him. The trial 
was held in Weftminfter-hall, where the fteward fat under 
a cloth of ftate, the lords fitting down the hall on each 
fide, and the judges round a table in the middle, The 
juftices then delivered in the indi€tment; which on that 
eccafion was confefled by the defendant, and judgment ac- > 
cordingly given : but, fays the book, if it had been denied, ay 
the fteward was to begin with the loweft lord, and afk all 
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java. their opinions upam their confcience, without adminiftering 
rv, 2 cari, ous 

Some points on the law of principal and acceflary, are 
alfo to be found in the books of this period. We have 
2 feen the prevailing doctrine in the reign of Edward III. was, 
that an acquittal or pardon of the principal fhould operate in 
) favour of the acceflary*. Thus it was now held by Thirn- 
ing, juitice, that where a man was indicted, and cleared, 
either by pardon, clergy, or abjuration, the acceffary fhould 
not be. arraigned ; for it was a fettled rule, that wherever 
the: principal was faved by law, the acceflary fhould go 
quit®; and fo the law continued to be underftood in after~ 
times. So ftriétly ‘were perfons held to the obfervance of 
the legal dependence between the charaCter of the principal 
and acceflary, that where a principal was attainted at the 
king’s fuit apon an indiGment, the acceflary could not be 
put toanfwer in an appeal at the fuit of the party‘, for 
both muft be attainted at the fuit of the fame perion. If a 
principal was found guilty of homicide /i defendendo, it was 
held, that the acceflary fhould not be arraigned’. ‘The 
general tenor of cafes in the reign of Edward III. feems to 
indicate that a perfon being prefent, aiding and affiting, 
was confidered only as acceflary ; but the opinion of law- 
yers feemed now to have altered, and a perfon who was 
prefent, aiding and affifting, at a murder, was held to be a 
principal*®. If a perfon taken by proce‘S died in prifon, 
the coroner was always to view the body ', 

We have fecn, that the petty jury, when they gave 3 
verdict of acquittal on an indi€tment of homicide, ufed to 
be required to fay who was the perfon that really com- 
mitted the faét*, It had now grown into practice not to 
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the coroner*. That officer being in duty bound to find 
who had committed the murder, it feems, as if the law 
expected the jury, who tried the traverfe, and had defeated 
his inquifition, to fupply it by finding another. It 
was decided, that juftices of the peace could not affign a 
coroner, if a perfon indi&ted before them was defirous of 
becoming a provor'; fuch an appeal being adjudged void 
by the court of king’s bench. A perfon was appealed by 
three different provors, and having vanquifhed oney he 
was, very properly, declared to be acquitted as againit 
all 

‘THERE was great care taken, that a perfon once ac- 
quitted fhould not be again arraigned for the fame offence. 
But where the firft arraignment was, either without an. 
original, or with a bad one, he might be newly arraigned 
at the fuit of the king. However, if the original was good, 
whether it was an appeal or indi€tment, he could not after- 
ward be arraigned, though the mefne procef, or return, 
was ever fo bad'. In like manner, if the plaintiff was 
nonfuit in his appeal, the defendant might be arraigned at 
the king’s fuit™. It was held, that where a felon was 
within the benefit of a ftatute-pardon, the court were ex 
officio to decline arraigning him, though he made no claim * 
of it. A man was convicted of robbery, in an appeal at 
the fuit of the perfon robbed, who releafed the execution 
and afterwards the king alfo, reciting the releafe, pardon- 
ed the execution : this was held to be no pardon of the 
felony, which muit be exprefily named®. We find it 
laid down for clear law, that an appeal of murder could not 
be brought beyond a year and day from the fact; which 
feems to imply that all other appeals might be commenced 
at a more diftant period ?, 
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Hap. xXvir. THE fevere penance to which prifoners were fub-. 
Ree i. jeéted, if they refufed to plead, was now infliéted in a dif- 
* ferent manner from that which is deferibed in Fleta and 

Prine forter Britton’. They were now to be put ex diverfes meafons 
ere bafis et efloppes, que ils gifent par la terre touts nuds for- 
Sque leur lvaces, gue il mettroit fer chacun deux tant de 

fer et poids quils puifent porter, et plus, iffint quils ne puif- 

Sent lever, et quils naver afcun manger, ne baire, fi non le 

plus pier pain quil puiffent trouver, et de leau plus pres al 

gaole (excepte eau courant) et que le jour quils ont pain quil 

nayent de leau, et ¢ contra, et quils GISEN'T ISSINT, TANT~ 

QUILS FURENT MORTS". Thus, they were to lie under 

a peine (for fo it was now called inftcad of prifone, which 

“is the word in the ftatute) till they were dead, an event 

that was likely foon to follow from the account here given 

of the weights to be placed upon them. By what autho- 

rity this proceeding was altered between the time of Fleta 

and the reign of Henry IV. can only be determined by 

conjeSture. It is probable, fo material a change in judi- 

cial proceedings as one which affected life, would not 

have been hazarded without the fanction of the executive 

power at leaft, if not of parliament; but no mention 

is to be found of any fuch order or direétion. In later times 

we find * a further alteration in the mode of compelling 

prifoners to fland a trial; and if an authority had been 

given by parliament or the council for this fecond changs, 

it is lefs likely that no trace of it fhould be.left, as it muft 

have been given fince the reign of Henry IV. when pub- 

lic memorials haye been kept with more fecurity than ih 

carlier times. Whatever was the authority for the firft 

change, the motive to it has been thus accounted for: It 

has been thought to arife fromthe juttices in eyre and jut 

tices of gaol-delivery not ftaying above two or three days 
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in a county-town, who therefore could not wait for the CHAP. XVIIL 
tedious method, before ufed, of forcing the criminal to TEeeriv. 


plead, as it lafted fometimes forty days‘; the probability 
and juftnefs of which conjecture muft be determined by 
the reader. 

Ir a perfon charged with felony ftood mute, it was ufual 
to impannel a jury ex officio, to try whether this filence 
was a device of the prifoner, or an infirmity that had adtual- 
ly fallen upon him ; in order that fo grievous a punifhment 
might be infliéted on none who were difabled by the vifita- 
tion of heaven". It had now become a fettled practice to 
infli& the peine forte et dure, as well in appeals, as upon 
indiétments*; a point concerning which there feems to 
have been * fome difference of practice in the reign of 
Edward III. . 

‘THERE appears nothing remarkable in the reports of 
this reign, relating to the defcription of offences: thefe 
ftood generally upon the foot of determinations in the reign 
of Edward Lil. However, we find the following point of 
treafon. A man had taken the feal of an old patent, and 
put it to a new commiffion, by authority of which he col- 
Jeéted much money, and otherwife impofed upon the world : 
this was held to be forging the king’s feal, and the offender 
was accordingly drawn and hanged’. It feems to have 
been Jong agreed, that lands entailed were not to be for- 
feited for treafon*, and of courfe not for felony. Where 

man had a felon in his houfé, and permitted him to de- 
part, this was held to be no efcape of a felon, becaufe he 
*had not arrefted him for felony*: and again, where a man 
was ftruck, and afterwards died of the plague, the offender 

‘#who efcaped out of the cuftody of tive conftable, was ad- 


judged not to be guilty of felony. 
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Ir does not appear that our jurifprudence was,under anf 
particular obligation to this king. After the reign of 
Richard II. it was an advantage that the reigning prince 
had no prejudices againft the antient commonlaw. The 
Jaw in general was fuffered to take its, courfe. If it was 
ever turned afide fromits proper direction, it was in the in- 
ftance of certain obnoxious perfons who were to be deftroy- 
ed by this inffrument, as one more effectual and fafe than 
open violence, 

In the 6th of Henry IV, that monarch did not fcruple 
to proceed againft the archbifhop of York for rebellion and 
treafon. Sir William Gafcoigne, the chief-juftice, hav- 


ing fome doubt about acting in fo hazardous an enterprize, 


the king appointed Sir William Fulthorpe for judge, who 
pronounced fentence of death, which was followed by im- 
mediate execution. This feems to have been with very little 
formality of trial, and is the firft inftance, in this country, 
of a capital punifhment inflicted on an archbifhop. The 
earl of Nottingham was condemned in a like fummary 
manner. In the following reign, the earl of Cambridge, 
fome other lords, and Sir Thomas Grey, were indicted 
by a jury of commoners of high treafon. The evidence 
upon the indiétment was, that the conftable of South- 
ampton caftle had fworn, that they had feparately confefled 
their guilttohim. Upon this evidence Sir Thomas Grey 
was executed. But the lords pleading their privilege, the 
king thought proper to fummon eighteen barons, with 
the duke of Clarence as their prefident, totry them. ‘The 
evidence given to the jury had been put ifto writing, and 
‘was now readtothe lords: it ‘does not appear that the pri- 
foners were even produced in court ; but they were in wig 
manner convicted and accordingly executed *. 

SevERAL ftatutes were made in thé reign of Richard Il. 
without the affent of the commons; but they had acquired 
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ance ; and.in the rit of Henry IV. though foiled in their 
attempt to fhare in the judicial department of the lords, 
they drew from that houfe, as we have feen, an exprefs re- 
folution that they had a legiflative authority in all ftatutes, 
grants, and fubfidies*. This was a declaration exprefsly 
in favour of their right. It was, neverthelefs, fo little re- 
garded in praGtice, that in the very next year it was in- 
vaded ; for the famous ftatute 2 Hen. IV. c. 15. againft 
Lollards was pafled without the affent of the commons, 
who are faid to have exprefily protefted againft it; not- 
withftanding which, this act has always been held to be an 
aét of parliament, and was occafionally enforced as fuch, 
till repealed in the reign of Henry VIII. It was afterwards 
revived, and carried into fevere execution, in the reign of 
Philip and Mary, but was finally repealed in the reign of 
queen Elizabeth. 

Instances like this produced the petition in the 8th of 
| Henry IV. in confequence of which it was enacted, at the 
} requeft of the commons, that certain of the commons? 

houfe fhould be prefent at the ingrofling of the parliament- 
roll, The grievance complained of was not remedied 
entirely by this precaution. It had got into practice, upon, 
entering the bill on the ftatute-roll, to make additions, di~ 
minutions, and alterations, whereby the act was made to 
vary, and that fometimes materially, from the fubftance of 
« the commons’ petition; and the roll was not unfrequently 
| dtawn up direétly contrary to their fenfe and intention". A 
practice like this required redrefs. The commons remon- 
ftrated in2 Hen. V. and contended, that confidering they 
were as well a/fentors as petitioners, ftatutes hould be made 
according to the tenor of the writing of their petition, and 
notaltered. We do not find that this reprefentation of 
_ the commons produced any anfwer or immediate correc~ 
| tion of the caufe of complaint. 
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CHAP. XVI. THe year-book of this king’s reign is complete: and. 
SEaEy iv. meny cafes are likewife to be found in Fenkins and Benloe. 
5 ‘The reports of Henry IV. as they Contain matter that 
bears a nearer affinity to the ftate of our laws at this day 
than the books of kdward III. are more likely to engage 
the attention of a modern reader. Their form is lefs irk- 
fome, and the fubject more intelligible: they have lefs the 
ftyle of an entry than the old reports, and give a ftate of the 
cafe, and what was faid upon it, more in the way of a 
a narrative. “Notwithftanding thefe advantages in their fa- 
‘ ~ your, it is the opinion of a learned writer §, that the reports 
of this reign, as well as thofe of Henry V. do not arrive, 
either in the nature of the learning contained in them, or 
in the judicioufnefs and knowledge of the judges and 
*  pleaders, or in any other refpect, to the perfection of thofe. 

in the laft twelve years of Edward III. 7 


Reports. 
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WOUCH A-K. ? XIX, 


Boe NOR Y "Vv, 


Qualification of EleBors—The Clergy—The Statute of 
Additions—Statute of Amendments—Laws againft He- 
retics—Forging of Deeds—Riots—Of Truce and Safe- 
Conduél—The King and Government. 


HE few changes made in the law by parliament during 
this military reign, confift principally in fuch provi= 
fions as were framed to promote the defign of feveral fta- 
tutes pafled in the time of the two preceding princes. 
The eleétion of knights and burgeffes, the punifhment of 
provifors and heretics, and the fuppreffion of riots, were 
favourite objects in this, as they had been in the two for- 
mer reigns. The ftatutes upon thofe, and fome few other 
articles of reformation, conftitute the whole of the juridi- 
cal hiftory of this reign ; the decifions of courts, during 
nine years, furnifhing nothing of any great importance. 
Tue ftatutes hitherto mentioned concerning the repre- 
fentatives of the people, relate to the mode of elec- 
tion*. The firlt act in this king’s reign is to afcertain 
the qualifications of the eleétors and perfon to be eleéed. 
Knights of the thire, fays the aé, fhall not be chofen un- 
lefs they are refident within the hire the day of the date of 
the writ of fummons; and the knights, efquires, and 
others, who are to be choofers of the knights of thires, 
are to be refident within the fhire in the manner and form 
aforefaid, Again, citizens and burgelles of cities and bo- 
* Vid. ant. 226 
* roughs 
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roughsare to be citizens and burgedics refident, dwelling, 
and free in the fame, and no other perfon nor in any other 
manner whatever. 

WE have feen, that in the laft reign vicars were efta- 
blifhed in poffeffion of their benefices®; we now find an 
aét for limiting the falaries of curates and chaplains ; the 
former were to have eight, and the latter but feven marks 
perannum®. The fudject of provifors, and the poffeflion 
of ecclefiaftical benefices by aliens, occafioned feveral acts 
in this reign. The fat. 13 Ric. LI, c. 3, prohibiting 
Frenchmen from holding church benefices, was enforced by 
ftat. 1 Hen. V.c. 7. with an exception of priors alien con- 
ventual, and other priors having inftitution and induction, 

"fo as they were catholic, and found furety not to difclofe 
the fecrets of the realm. The penalties of a premunire 
were inflited by fat. 3 Hen. V.c. 4. on perfons obtaining 
provifions, licences, or pardons, againft the ftatute 7 Hen- 
ry IV.c. 84. The fame jealoufy which had been long 
entertained of foreign churchmen in this kingdom, was 
fhewn by the Irifh parliament in the laft reign; when they 
pafled an aét prohibiting the Irith people from accepting 
any church benefice whatever: by the Jrifh were meant, 
thofe original inhabitants of the country who had almoft 
always been in a ftate of refiftance to the Englith fettlers, 
‘This act of the Irifh parliament was now confirmed by 
the flat. 4 Hen. V. c. 6.5 and further, if any archbifhop, 
bithop, abbor, or prior of the Irifh nation, made any colla~ 
tion or prefentment contrary to that act, or brought with 
them, as fervants, any Irith rebels to parliament, to learn 
and difcover the fecrets and ftate of the Englith, it'was or- 
dained, that their temporalties fhould be feized into the 
king’s hands till they had made fine to the king. 

Fees for the probate of teftaments were fettled by flat, 
4 Hen. V.c.8. By another’act, the ordinaty was em- 


"Vide aut, asa, £ Stat, 3 Hen. V. Ml, 2.6, a, 4 Vid,ant. 243, 
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powered to inquire into the government of hofpitals ; and CHAP. XIX. 
if they were of the king’s foundation, he was to certity SSO 
the ftate of them to the chancery if of another’sfounda~ 
tion and patronage, then he was to make correction and 
+ _ reformation according to the laws of holy church *. 

* "Owe ftatute was occafioned by the old)\difpute about 
ecclefiaftical jurifdiction, Complaint had been made to 
parliament, that perfons were fued in the ecclefiaftical 
court, as well for matters touching freehold, debt, trefpaffes, 
covenants, and other things (the cognifance of which be~ 
longed to the king’s court), 2s on queftions matrimonial 
and teftamentary; and when a perfon appeared upon cita- 
tion, and demanded a libel, in order to be informed what 
he was to anfwer, or purchafed a writ of prohibition, the 
libel ufed to be denied. ‘That perfons might not, in this 
manner, be deprived of their remedies at common law, it 

"was enagted by flat. 2 Hen. V. ft. 1. c. 3. that the libel 

T*  fhould be delivered to the party, without difficulty, at the ° 

time when by law it was grantable. 

_ Some amendments were made in the courfe of procefs 

r * and proceeding. We have feen what remedy was given by 

i ftatute in the time of Edward Tif. for perfons whofe goods 

were feized as the goods of an outlaw by miftake of the 
_ fheriff!. ‘The great ule of the writ de idemptitate nominis 

| was to afcertaini whether the perfon fo injured was the par= 

| _ ty really meant by the exigent. ‘To make this procefs 

~ more accurate and certain, it was prayed in the laft reign, 

/ Sek do tsk nigaé be setkegelleaoes Win enecn, and. 

y the name of his town and county®. At léngth a ftatute 

“ed was palfed to afcertain this matter, and it was enagted by 

fiat. 1 Hen. V.c. §. that in every original writ of aétions 

| perfonal, appeals, and indi@ments, in which the ¥xi- 

- gent hall be awarded, to the names of the defendants 

be made of their effate, or degree, or 
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XIX. myftery, and of the: towns, or hamlets, or places and 
counties of which they were, or de, of in which they be 
or were converfant, otherwife the outlawry to be void 5 
and before the outlawry pronounced, the writ and indi@- 
ment may be abated by exception of the party. It was 
alfo provided, that though the writs of additions perfonal 
were not according to the records and deeds, if fuch addi- 
tion was furplufage, the writ fhould not be abated on that 
' account. The clerks of the chancery, if they left out 
j fuch additions, were to be punifhed, by fine, at the difere- 
The ftatute of tion of the chancellor. This Aatute of additions, as it 
\ ag was afterwards called, removed thofe inconveniences that 
ufed to be occafioned by the wantof naming: particularly 
, fhe parties in a writ. 
| phic fatute of A Stavute of jeofail and amendment was made, in 
amendments. order to remove fome doubts which had arifen upon ftat. 
14 Ed. TIL. ft, 1. ¢. 6%. It was ordained by ftat.9,Hen.V. * 
. cs 4. that the juftices before whom: fuch plea or re- 
cord was made or was depending, fhould have:power and 
authority, as well by adjournment as by way of errors or 
otherwife, toamend fuch record and procefs, according to) 
the permiffion of the former ftatute, as well after judg- 
ment as before, fo long as the record was before them. 
‘Thus this act did no more than extend the powers of the” 
ftatute of Edward IIf. by allowing fuch amendments to be 
made afterjudgment. In thefecond year of the king, aftatuie 
had been paffed t0 fecure plaintifls in the full fruits of a. 
judgment obtained. Ie Had been common for defendants 
in cuftody on execution, to file out 2 certiorari or corpus 
cum carfi, ani when brought before the chancellor, they 
would besdifcharged upon bail or\mainprife, and fome- | 
= nes without either, againft’ the Will of 


fie, lene of their j 
I = was enacted by ftati 2 Hen. 
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and Femain without bal or mainprife sil head agreed 
with Bis plaintiff. 

Awotizer regulation was made by ftat, 2 Hen. V. 
ft. 2. c, 2. concerning the qualifications of jurors. ‘The 
ftatute complains, that many were difinherited, becaufe the 
perfons who’ paffed on inqtiefts were “ common jurors, 
“and others that have but little to live on but by fuch in- 
% quefts, and nothing to lofe om account of their falfe oaths, 


~ whereby they offend theit con{ciences the more largely :” 
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it was therefore now provided, that none fhould be admit- 
ted to pals on inquefts upon the trial of the death of a, 
mark nor between patty and party in pleas real, norin a 
plea perfonal, whete the debt or damage declared for 
amounted to forty marks; unlefs he had lands or tenements. 
of the’ yearly value of forty fliillings above all charges 5 
and if he had it not, it was a caufe for which either party 
-thight challenge him: Becaufe the under-officers of the~ 
fiffs continued in their offices from year to year, it was 
found no eafy matter for an injured perfon to obtain redrefs 
Snaceh it was therefore enatted by ftat. 1 Hen. V. 
it thofé who were bailiffs of fheriffs in one years 
thot ‘not be in office for the three years next followings 
except bailiffs of theriffs inheritable in'their. theriffwicks 5 
nor was any under-theriff, fheriff’s clerk, receiver, or 
fheriff’s bailiff, to be attorney in the king’s courts during, 
the timé he was in office with fuch theriff: By tat. 
9 Hen. Vic. 5. the tats t4 Ed. TIL. 1. c: 7. concern= 
+ ing the apeintment Of thecfts was difpented with fr’ a 
; and the reafon giver! Was, that the late peftilences 
I wars had sot Jefe in the coutitey fffcient perfong of 
-tolanfwer the: requifites of that a&t; the king 
‘therefore was authorized, during | four — to appoint’. 
t | efcheators ahs pleafures 
a aah eae “Tue 
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‘Tre whole fecular power feems, at \the beginning of 
this reign, to have been made fublecvignt to the'ends of 
the prelates in flippreffing the Lollards, It was enacted’by 
ftat. 2 Hen. V. ft. 1. c. 7. that the chancellor, treafurer, 
juttices of both benches and of the peace, theriffs, mayors, 
and bailiffs of cities and towns, and all ‘other chief officers 
of places, fhould upon entering into their office take an 
oath, to ufe their whole power and diligence to deftroy all 
herefies and errors, commonly called Lellardies, and affift 
the ordinarics and their commiflaries as often as required 
by them, fo as they paid their expences of travelling. Ne- 
verthelefs they were enjoined by the att not to poftpone 
the king’s {ervice to that of the church. Belides the pe» 
‘nalties to which Lollards were before liable, they were 
now to fuffer forfeiture of goods and lands, as in cafe of 
felony ; only the lands fuch conviéts held of the ordinary 
orhis commiffary before whom he was convict, were tobe 
forfeit to the king ; but no heretics thus left to che'fecular 
arm were to forfeit their goods till they were dead ; in 
which particulars this new provifion did not conform to | 
the law of forfeiture for felony. The juitices of the | 
king’s bench, of the peace, and of affifé, were empow- 
ered to enquire (that is, take indiétments) of Lollards and 
their maintainers, and award procefs ; but becaule he- 
refy was a fpiritual offence, they were to deliver the party, 
when taken, tothe ordinary by indenture, within ten days 
after the arreft, to be tried by the laws of holy church. 
‘The indi&tment was not to be uled as evidence, but only | 
for information before the spiritual j who was toc My 
amence his procefs,’ as if no | 
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igderaties to deftroy the king, and all other eftates of the - 
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realm, both lay and fpiritwal, and all manner of policy, and CHAP. Six. | 

Finally the acer of the land = fo fentible were they that the EER 
charge alone of difference in religious opinions could not | 
juttify to the people fuch fanguinary proceedings, 4 
Some ftatutes were pafled relating to the coin, It was : 
made felony by ftat. 3 Hen. V. ft. 1. ¢, 1, to make, buy, 
or import certain coin then prohibited by proclamation, 
called gally halfpence, fufkins, and dodkins ; and the pay- 
ments in thefe coins fubjected the party to certain penal- 
ties. Much doubt had arifen, whether clipping, wafhing, 
and filing, was an offence within the ftatute of treafons 5 
and it was accordingly fo declared to be, by ftat. 3 Hen. V. 
ft, 2. c. 6, and cognifance thereof, and of every other fal~ 
ity of money, was given to the juftices of affife; the jul 
tices of the peace, Jikewife, might till enquire thercof ; 
that is; take indi€tments and iflue procefs of capias, but 
no farther, The fufpicions entertained of the treafonable 
practices of the Welch ftill continued ; and it was enacted 
by flat. 3 Hen. V. ft. 2.c, 3. that all fuch Britons dwell- 
sing in the queen’s houfe, and others abiding near the 
houfe, and elfewhere, not made denizens, fhould be voided 
out of the realm by a certain day, under pain of felony. 
And becanfe many eich made inroads into Shropfhire, 
Hereford, and Gloucefterthire, and took away people by 

force, the juftices of the peace were authorized by ftat. 2 
Hen. V. ft. 2, c. 5..to enquire, hear, and determine fuch 
_ offences, award procels of outlawry, and certify this to the 
lords of feignories where fuch plunderers hasboured, who 
“were to order execution to be done thereon, By another 
fatute it was ordained, that all Irithmen and Irith clerks- 
beggars, called chamber-deacons, fhould be voided out of 
‘the realm bya certain time, on pain of Jofing their goods, 
Rees imprifoned at the king's plealure; excepting 
gi {chools, ferjeants and apprentices of the 
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law, thofe who bait inheritors i in England, religious. pe if 
fons profefled, mi merc chants of good fame and nae ae 
tices, and thofe with whom the king would difpente, All 
Irithmen having’ eflates and benefices were to dwell on 
them. This aé is ftated to Be made for the quict and 
peace of England, and the gis and reftoring of Tre- 
land. { 
"Tue law refpedting forgery, as ftated by our old’ wri- 
ters!, feems to have become obfolete, asa ftatute was 
now made, impofing a lefs penalty than the old law, ahd yet 
adding fomething to the then exifting law. tis faid by 
ftat. 1 Hen. V. c. 3. that pedple poflefied of lands or tene> 
ments fuffered lofles, becaufe perfons 5 fiubtilly ‘imagined and 
forged anew divers falle decds and rixiniments, to trouble 
and charge their lands: it was enadted, that a perfon fo 
injured fhould have recovery of his damages again{t the 
party making and publifhing, who was alfo to make fine 
at the king’s pleafure. This was fubftituting a civil in the 
place of a’criminal proceeding. a 
SevERAL laws were paffed to facilitate the execution of 
procefs againft offenders living in places where the king’s 
writ did not run, ‘Becaule felons living in Tyndal and 
Hexham efcaped the ‘procefs of the law, which could not 
be executed in thofe franchifes, it was provided ™, that 
procefs fhould' be made at common law, till they were out- 
Jawed ; and when that was pronounced and returned be~ 
fore the juftices, they'were to certify it tothe minifters” of 
thofe franchifes, who were immediately to feize the lands, 
goods, and petfons of the ‘offenders. This ftatute was 
afterwards extended to perfons living in’ ale, another 
franchife*, It was likewife provided ®, that perfons out- 
laved\ig the:county’of Lancafter fhould “not “forfeit their 





lands or goods in other counties. 
} Vid, ant, vol. 11. 8. ; * Stati Hen. V,c 7, 
® Stat. 2 Hen, V. ft, 1. cs. © Stat, 9 Hen, V. cy 2+ 
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Respecrine offenders «in general, who ab{conded to 
avoid the procels of the law, it was enaéted by ftat. 
2Hen. V. ft. 1. c.g. thatewhere murder, “manflaughter, 
robbery, battery, aflemblies of people in great numbers, 
riots, and infurrections happened, and the offenders fled, 
and any one came to the chancery ‘to complain thereof, 
a bill fhould be thereupon made; and the chancellor, after 
the bill to him delivered, if he was informed of the truth 
thereof, fhould have power to make a writ of capias at the 
king’s uit, into the county where the offence was com- 
mitted, returnable in chancery at a certain day. If the 
party was taken, or furrendered, he was to be put in ward, 
or mainprife, as the chancellor’ pleafed ; if not, and the 
fheriff returned that he could not be taken, then the chan- 
cellor was to make a writ of proclamation direéted to the 


theriff, returnable in the king’s bench at a certain day, to 


make proclamation in two counties, for him to appear at 
the day, or ftand conviéted of the offence™charged in the 
bill, the fubftance of which was to be ‘contained in the 
proclamation ; and if he came not by the return of the pro- 
‘elamation, he was to ftand attainted, If the offence was'a 
riot, the fuggeftion thereof was to be teftified to the chan- 
cellor by letters under the feal of two justices of the’ peace 
and the theriff, before the capias was to iflue, If the fact 
happened in the county of Lanea/fer, or other franchife, 
where there was a chancellor and a feal, the chancellor was 
to write to the chancellor thereof all the fuggeftions in. the 
aforefaid: bill, commanding him bad make execution in the 
above way. 0F > 
In the preceding chapter of the fame ftatute 4 very fpe- 
cial courfe was directed in eafe of riots. It was found, that 
the perfons intrufted with the execution of ftat. 13 Hen. 
IV. c. 7?. concerning riots, were dilatory and negligent 
therein: it was now enacted, that thould default bg found 


+ Vid, ant. 2420, 
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in the two juftices of peace, or juftices of alfife, andthe 


fheriff and under-theriff, then there fhould iffie, atithe in- 
ftance of the party grieved, under the great feal, a com- 
miffion, to enquire as well of the truth of the eafe and the 
original matter, as of the default of the juftices and theriff, 
to be direéted to fufficient and indifferent perfons at the 
nomination of the chancellor; which commiffjoners were 
to return prefently into the chancery the inquefts and mat~ 
ters found before them. The pannel was to be returned 
by the coroner, arid the jurors to have lands of 101. per 
ann. with fevere Hllues and penalties on default. The 
chancellor, moreover, when he had knowledge of any 
riot, was to fend a writ to the juftices and theriff, enjoin- 
ing them to put the above ftatute of Henry IV. in execue 
tion; and the juftices were to be paid by the! fheriff the 
cofts of fitpprefling fuch riots, Perfons attainted of hein= 
ous riots were to be imprifoned for a year at leaft, with- 
out bail or mainprife ; thofe attainted of petty riots, to be 
imprifoned as it fhould feem beft to the king. All perfans 
were to be affifting to the juftices and commiffionerts, off 
pain of imprifonment and fine. 

Because indi&ments in the county of Lancafter fome- 
times charged offences to be committed jn places that did 
not exift, under pretence of fome fabricated name to af- 
fume. jurifdiction of the crime, it was. provided by ftat, 7 
Hen. V. that the juftices thould, before the exigent on 
fuch indiétment was awarded, inquire ex officio whether 
there was fuch a place ; and if there wasfound to be no 
fuch place, the indictmeit was to be void, and the indic- 
tors punifhed by imprifonment and fine % Te was at the 
fame time declared, that procefs of capias and exigent, as 
in trefpafs, hould lie againdt the forgers of falle deeds, % 


+ Becaufe this ftatute was fuppofed not to be in force, it was re-enaGted 


by fate Hen. VI, c. 12, 
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‘Tue authority of juftices of the peace was further efta~ CHAP. XIX. 
blithed by feveral acts. Julfices were empowered by tate SEGA. 


2 Hen. V. it. 3. c, 4. to fend their writs to. take fu- 
gitive labourers in any county. All the ftatutes of labourers 
‘were to be exemiplified under the great eal an exemplifi- 
cation was to be fent to every fheriff, to make proclama- 
tion in full county, and deliver it to the juftices of the 
« peace named of the guarum, to remain with them for the 
better execution thereof. It. was further directed, that 
juftices of the guornm fhould be refident within the county, 
except lords, juftices of the two benches, the chief baron, 
ferjeants at Jaw, and the king’s attorney, and that they 
. fhould hold their feffions four times a-year ; namely, in 
the firft week after St. Michael, the Epiphany, the clofe 
of Eafter, and the tranflation of St. Thomas the Apof= 
tle; and the juitices were to hold their fefions throughout 
therealm in the fame week every year, Juftices were authos 
rized by this act to examine labourers, fervants, and arti- 
ficers, with their mafters, upon their oaths, Again, by 
ftat. 2 Hen, V. ft, 2. c. 1. juftices of the peace were to be 
/ of the moft fufficient perfons dwelling in the county, ex- 
cept lords and juftices of affife, and were to be named by 
the advice of the chancellor and king’s council. 
WE muft rank among the penal acts of this reign a fla- 
fute made in aid of the law of nati topunifh the breach 
of truce and fafe-conduét. This was fat. 2 Hen, V. ft. 1, 


ww 
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wn 


Of truce and 
fafe-condud. 


c, 6. It complains, that daring thecontinuance of a truce, 


many people having the king’s fafe-condué had been flain, 
sobbed and (poiled by the King’s fubjeéts, as well upon the 
main fea as within the ports and coafts of England, Ire- 
land, and Wales ; and fuch fpoilers were abetted and re- 
ceived, to oer Of truces and fafe-conducts, and the 
dithonour of the kingdom. It was now declared, that 

\ fach manflaughter, robbery, fpoiling, breaking of truce 
and fafe-condu&, and voluntary receipt, abetment, pro- 
urement, concealing, Airing and fiftaining of them, as 
° = well 
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well by land as by fea, should be adjudged. high-treafon, 
‘The king was affign by letters patent, in. every: port, a 
perfon to be called a confervator of the truce and the king’s 
Safe-condud?, who was to have power by fuch patent, and 
alfo by commiffion of the admiral, to. inquire. of all fuch 
treafons and offences upon the mai fea out of the body of 
the counties, and out of the franchifés of the cingue ports, 
and to punifh all thofe indicted before him, at the king’s 
fuit, or that of the party, by fuch procefs, examination, 
proof, determination, judgment and execution, as the 
admiral might have done ; faving the determination upon 
the death of a man, which was to be referved to. the 
admiral. Upon land, within the body of a county, 
he was to inguire of all the above offences, ‘as well with- 
n liberties as without, and to make procels by, capias 
and exigent. Two perions learned in the Jaw were. ta 
be affociate in every commiffion made to fuch conferva- 

tor, and they togetlier were to make deliverances of gaols, 
according to the law of thelan@, ‘The act contains fome, 
other particulars of les importance. Thus far, of the {tay 
tute-law in the reign of Henry V. . : 





A prince like Henry, engaged, during almoft. the 
whole of a fhort reign, in the purfuit of conqueft in a fo-, 
reign country, could notibe fuppofed to have any turn for, 
the arts of Jegiflation. “The youthful fallies of this: prince, 
have furnithed juridical hiftory with an anecdote, that 
fhews him. to have once a aie Gee of Hee 
and of thofe who adminiftered it, - 

‘Tae legal annals of this reign have ne ti 


ers the: yearbook of this. 
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CH AP. "xx. 
HENRY VI. EDWARD IV. $ 


Statutes of Henry V1.—Members of Parliament—Of the 
Council ahd Chancery—Statutes of Pernors of Profits— 
Attaints—Writs of Proclamarion—Statutes of Feofail— 
Suries—Sheriffi, and Execution of Procefi—Attornies— 
Treafon to burn Houfes—Procefs in criminal Canfis— 
Forcible Entries—Statutes of Edward IV.—The Furi if . 
didtion fe the Tourn refrained. , . ‘ 


HE hiory of fuch alterations as were made inthe crap, xx. 

law by the décifions of courts, during thele two: 
reigns, is fo intimately conneSted, that it will be extremely 
conyenient to unite them into one period, and fo confider 
them together. In the mean time, the alterations made 
by parliament are not fo interefting or important, as to 
give a diftinguifhed juridical Charkdler either of thefe 
reigns, and to make it abfolutely neceflary that they fhould 
be treated feparately. In the prefent chapter, therefore, 
we fhall Confider the ftatutes of Yboth thefe kings, begin- 
ning with ‘thofe of Henry VI. 

THE legiflature i in the reign of Henry VI. as in the statutes of 
times of his ‘two predecefiors, ‘was rather employed i: in fur- Henry VI, 
thering and improving the policy of fome ftatutes made in 
the preceding period, than in introducing any novelties. 

‘THe parliament made a another law to reftrain. the emi- 
anges the Irith i into this kingdom. It was ordained 

7 . 1 Hen, VI. c. 3. that thofe who did not leave the 

dom within amonth after proclamation of that ftatute, 

fhould. forfeit thei ggods and be imprifoned at the king’s 
- pleafure, . 
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pleafure. It is remarkable’ that the Trith wha principally 
created fulpicion, were perfons beneficed there, dnd fcho- 
lars reforting to the univerfity of Oxford. It was now or- 
dained, that no fcholar fhould enter England without a 
teftimonial under the feal of the lieutenant or jutices of 
Ireland, teftifying that he was of the king’s obedience ; and 
if he did, he was to be deemed a rebel *. 

Tue article of fafe-conduéts, which had received fome 
parliamentary fanétion in the laft reign ®, was again con- 
fidered by the legiflature; and feveral regulations were 
made for the better ordering of thofe public protections *. 
After this, it was thought,.fo fevere a penalty as that of 
high-treafon impofed by ftat. 2 Hen. V. ft. 1. c. 6, on the 
violators of fafe-conduéts might be repealed ¢, 

Tue election and privilege of members of parliament 
engaged fome of the attention of the legiflature in» this 
reign. The importance which the lower houfe was daily 
afluming, niade it neceflary to enlarge and adjuit the rights 
they claimed individually as members. 

Tue firt 2& concerning members of the lower houfe is” 
ftat.6 Hen. V1. c. 4.and relates to their election, By ftat, 
11 Hen. IV. ce 1. © the juftices of affife had been empower 
ed to enquire by inquefts of office of the return of mem- 
bers: it was now ordained, that fuch members and fhe- 
riffs as had inquefts of gffice found againft them, fhould 
be allowed to traverfe them, and fhould not be damaged by 
fuch inquckt til] they were duly convi&, In ftat. 8 Hen, 
VI. c. x. it was complained, that as well the clergy wha 
came to convocation, as their fervants and familiars com~ 
ing with them, were commonly atrefled and molefted 5 
to prevent which it was now ordained, that they and 
bia origami ne rc °° saegtde 
Pept Hes vies. Fige eay Hove sO 
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defence, in coming, tarrying, ‘and returning, as the great CHAP. XX, 


men and‘commonalty called to parliament enjoyed. What 


was the privilege they enjoyed, ‘may be partly inferred from —LDW. 1V- 


the following cafe, mentioned inthe rolls of the fame year. 
Tt is there faid, that a fervantto William Lake, a burgels 
for London, being committed to the Flect in execution for 
debt, was delivered by the privilege of the commons’ houfe; 
but authority was given by the chancellor, to appoint by 
commiffion certain perfons to apprehend him after the end 
of the parliament ‘. , 

Iw the fame year we find the famous a& for fixing the 
qualifications of the electorsand cleéted in county elections *. 
‘The reafon for this regulition is ftated in the preamble of 
the aét in the following words: “ Becaufe elections of 
«< knights of fhires have now of late been made by very 
“ great,” outtageous, and exceffive numbers of people 
* dwelling within the fame counties ; of the which moft 
s part was of people of finall fubftance, and of no value, 
‘+ whereof every of them pretended 2 voice equivalent, as 
® to fuch elections to be made, with the moft worthy 
“ knights and efquires dwelling within the fame counties, 
‘whereby man-flaughters, riots, batteries, and divifions 
‘among the gentlemen and other people of the county fhal} 
& Wery likely arife, unlefs due remedy was provided.” The 
remedy prefcribed by the ftatutes® is this: that the knights 
of the thire fhould be chofen by péople dwelling and refident 
in the county, haying free Jand or tenement to the value 
of forty thillings by the year at the leaft, above all charges. 
‘The perfons chofen were alfo to be dwelling and refident 
within the county. The ftatute further provides, that he 


‘who ‘had the greateft of thofe who might expend 
forty fhillings a-year as id, thould be returned by the 
iff, by indenture fealed between the fheriff and the 


hooters ; and the fherif had authority given him to exa- 


# Cott. Abri: ps 595.6 §7- Vik 0 Vid. ant, 220. 235. 
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| CHAP. XX. mifie upon the Evangelifts every Ladeaed how mitch 
Sasi vt Neexpended bythe year. TF the therlf® returned any oné 
EDW. IV. cOnttary to this act, the jultices of aff might enquire of 
ity and if the fheriff was attainted theteof by inqueft, he 
was to forfeit one hundred pounds to the king; and to be 
imprifoned for’a year without bail or mainprife: moreover, 
the knights were to lofe their wages. In addition to the 
above affirmative defigriation of qualified voters, there was 
annexed, in cbundant Caution, this negative Claufe; that 
thofe who could not expend forty fhillings per ahinim as 
aforefaid thould not be choofers. It was further enaded; 
that in all writs to fheriffs to elegt knights, mention thould 
be made of this at. 
« ‘Ir appears by the wordifig of this flatute, that the quali- 
fication of electors was narrowed, and thereby numbers of 
the inferior people excluded but what was the particular 
defetiption of thofe people, and what was the qualification 
of eleétors before this act, isa queftion much agitated by 
writers on the conititution of parliament. ‘To fuch writers 
we refer the reader, this being a point not within the com- \ 
> pals of a work principally confined to fubjeéts of ajuridical 
nature. In the roth year of the king, this new regulation’ 
received an amendment ; for, as it was not fpecified whether 
the freehold fhould “be in the county where the cleGtor 
dwelt, it was now declared that it fhould. To prevent 
any perfonal infult to members of either houfe, it was enatted 
by fiat. rx Hen. VI. c. 1a. that if any aflault or afftay” 
was made upon a lord {piritual or temporal, knight of the 
thire or burgels, come either to parliament or td any otheY — 
. _ council of the king, and” there es sag r 
fhould be made for the offender'to in the King’s 
berich within a quarter of 2 year; fehefhould ftand 
attainted of the fact, ad to grieved his double | 
damages (to be taxed by the juftices or inqueft), ahd — 
* chia, din 
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“fhould likewife be fined to the kings The method of levy- CHAP.Xx.- 
ing, the wages of knights of the fhire was prefcribed by 

ftat, 23 Hen. VI. c. rr. They were to be affefled in EDWe IV. 
the county-court, after proclamation for the attendance of = 
the coroners and chief conftables ; and fevere penalties were | 
infliéted on fheriffs whe failed in the levy or payment there- 
of toknights, 

Tue order of electing members to ferve for counties, 
cities, and boroughs, was re-confidered in the 23d year of 
the king*; when, reference being made to ftat. 1 Hen.V, 
cot, * and ftat. 8 Hen. VI. c..7. it wasyordained, that 

| thofe aéts fhould be fully obferved. But becaufe a fufficient 
= 


vs 


penalty had not been provided, as a fecurity for their ob- 
feryance, it was now enacted as follows: That every, 
theriff, after delivery of the writ to him, fhould make and 
deliver a fufficient, precept under his {eal to every mayor 
and bailiff within the county, reciting the writ, and com- 
manding him. by-fuch precept to elect citizens and, bur- 
gefles to. come to parliament ; which precept was to be 
returned to the fheriff by indenture between them, declar- 
ing the election ahd the perfons cholen ; and the theriff c 
was to make a return thereof together with the writ. . 
Every perlon aéting contrary to this, or other agts for elee~ 
tion of members, was to incur the penalty ordained by flatw - 
“8 Hen, VI, and morcover pav toevery perfon cholen, but 
fot returned (or any other who would fue in his de 
> fut) 1001, with cofts, to be demanded. in an action of. 
debt, wherein ‘no.wager of law or efloin thould be allow- 
~ ed, Mayors and bailiffs;were in the like cafe to incur the 
nalty of 401. and payin like manner 401. to the party 
Pitches, or thofe who fued. A Sheriff now making due 
eledtion in convenient time (that is, in full county, be~ 
__ tween the hours. ‘of-eight and & eleven i in the forenoon), and 
| not! making a good and true ‘return of fuch election of 
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knights, was to forfeit 1001. to the and 1001, tothe’ 


party fuing: but thefe actions againgt the sheriff by the 


party grieved were to be infticuted within three months 
after the parliament commenced 5 if not, the caule of ac- 
tion would lapfe to another. At the end of this aét there 
is a claule, requiring that the knights of fhires fhould be 
notable knights of the county for which they were chofen, 
or otherwife fuch notable efquires, gentlemen * of the 
fame county, as were able to become knights, and no man 
of the degree of a yeoman! or under. Thus ftood the 
ele&tion and qualification of members of parliament at the 
clofe of this reign. 

Next to thofe that relate to the parliament are to be 

-confidered fuch aéts as were made:for regulating certain 
claffes of individuals, fuch as fervants, labourers, perfons 
exercifing various trades, and other matters of a mifcellane- 
ous kind. 

Tue policy which had been marked out by the ftatutes — 
of labourers paffed in the reign of Edw. III. ™ was fill por= 
fued: while many changes were made therein, as occafion 
required, the general Courfe and order of it continued the’ 
fame". Some immaterial alteration was alfo made in the 
ftatutes of livery and maintenance®, While thefe provi- 
fions were framing for the government of the inferior or- _ 
ders of the people, the. intereft of trade was confidered, 
and many ftatutes pafled to prefcribe rules and beunds 
be obferved by merchants and traders in their 
‘The numerous provifions made by parliamenpfor the pro- 
tection of the coin and bullion, were other inftances of the 
great folicitude now felt for the advancement of commerce, 
«The ftaple of Calais was kept up with great ftriGnefs*, 


2 Gontits bomnis: del nativite, ¥ Stat, 2 Hen, VI. c. 9. r 
* Vadlet. “Stat, 1 Hen, VL ce 1, ge 6. 
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i Inflead of any new ftatutesagainft purveyors, thofe already CHAP.XX.” 
made were direGted to be proclaimed in every county four Sawn yn 
| 


times a-year*: Some aéts relating to efcheats, and other 
points arifing in the management of the revenue accruing 
from tenures, are little worthy of notice‘. 


EDW. IV, 


THERE are two ftatutes relating’ to the jurifdition of OF thecauncit 
the council and chancery, and chancery, 


Tw the thirty-firft year* of the king a flatute was paffed 
to give effect to the procefs by which perfons were brought 
before the council. This act is very particular in the 

| terms of it; and as it throws fome light upon the nature 
| of that jurifdiction, it may be proper to ftate it minutely, 
leaving the reader to make that application of it which the 
* former part of this Hiftory will naturally diétate. It faysp 
‘that upon fuggeftions and complaints made as well to the 
King as to the lords of his council, againft perfons for 
_ riots, oppreffions, and grievous offence by them done againkt 
thé peace and laws, he ufed to give commandment by writs 
_ under his great feal, and by his letters of privy feal, to ap- 
_ pear before him in his chancery, or before him and his 
‘council, to anfwer for the above offences, Becaufe thefe 
owrits had not met with regular obedience, it was now or- 
_ dained, that where fuch writ or letter iffued, commanding 
‘any one to appear before the king or his council, and the 
perfon refufed to receive it, or withdrew himElf, or did 
I ‘not appear, and fuch difobedience was duly certified to the 
funet; ‘then the chatiééllor thould have power to direct 
‘writs of proclamation into the county where the party 
‘dwelt, or the next adjoining county, and aif into London, 
- commanding the theriff, under the penalty of 200. to 
“make, open proclamation in the fhire-town, and in the 
- city, three feveral days immediately after delivery of the 
“writ, for the to appear before the council, or the 
ake ‘ - 
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chancellor, within a month after the lait day of proclama- 2 
tions the writ to be returned into the chancery within 
feven days after the proclamation, under the fame penalty. 

Ir the party did not appear within the month, then 
he was to forfeit, if a lord, all offices, fees, annuities, and 
other poflefions, that he; or any one to his ufe, had of 
the grant ofthe crown; and if upon the iffuing of a fe- 
cond writ and proclamation he ftill made default, he was 
to forfeit his eftate and name of lord, and place in parlia- 
ment. If hehad no grant from the crown, then he was to 
forfeit his name and eftate of lord, and place in parlia- 
ment, and alfo all his lands and tenements; but all the 
above forfejtures were only for life. If the’ party was a 
€ommoner, he was to be punifhed for difobedience to the 
firft writ by fine, at the difcretion of the two chief juftices 5 
but if he had no livelihood whereof to pay a fine, he: was 
to be put out of the king’s proteftion. There was the | 
ufual provifo in favour of perfons under the-difabilities of 
ficknefs, imprifonment, being out of the realm, and'thelike.._ 

Wuiute the legiflature by this ftatute gave new Vigour) 
and energy to the authority of the council, they did not \) 
forget the regard -which fhould be paid to the courts of 
common law; for in the conclufion of it the ftatute de- . 
clares, that no matter determinable by the law of the 
realm fhould be determined otherwife than by the courfe of 
the law in the king’s courts. 

Tue fame jealoufy as formerly was entertained of oe 
new jurifdidtion exercifed by the chancery.» In the fe- 
cond year of the king we find a petition to parliament, 
Praying that no mag be bound to anfwer in the chancery ~ 
for a matter determinable at common law, under the penalty 
of 201. to be paid by the plaintiff fuing there” ; the anfwer — 
to which was, that the ftat.17 Ric, II, fhould be exe- 
cuted*. It was upon the idea fuggefted by divoahian 
that ftat. 15 Hen. VI. c, 4, was pafled, by which it is 


* Vig. ant. 179. 229. = Vid.ant. 181. . 
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enaGed, ‘that no writ of fubpena thould be granted till CHAP. Xx, 
furety was found to fatisfy the party grieved and vexed for SX. 
his damage and expence, if the matter of the bill fhould “EDW. 1V." 
not be made good. 

‘Te authority of other courts was affedted by the in- % 
terference of parliament. It was complained, that the 
fkeward and marfhal held pleas of debt, detinue, and other 
perfonal aétions between parties who were not of the 
king’s houfhold* ; andthatwhen they were mentioned in the 
record to. be of the houfchold, they were not permitted to 
take their exception to fuch allegation. It was enacted by 
ftat. 15 Hen. VI. c. 1. that in every furety thenceforward 
to be taken for a defendant, he fhould not be eftopped by 

* the record, to fay that himfelf or the plaintiff was not of 
the king’s houle, as fuppofed by the record. By ftat. 

* 24 Hen. VI. c.1. juftices of nif prius were empowered 
to give judgment in all cafes of felony and treafon, as well 
upon acquittal as conviction, and to award execution. By 
chap. 3. of the fame aét, the aflifes for Cumberland are 

~ direéted to be held at Carlile. 

‘Tue following are the few alterations made in the Statutes of 
courfe of proceeding in different aétions. Some ftatutes tty 

_ Were made in this reign to correét fome of the inconve- ‘ 
niences that followed from the late device of feparating the 

_ legal from the equitable eftate ; the object of which was 
to make * the pernor of the profits, as be was called, liable 

fuch demands and burthens as he would be fubjeét to, if” 
was legally feized of the freehold, The firlt a& of * 
this kind is ftat. or Hen. VI..c. 3. It had been held, 

_ that the ftat. 4 Hen. IV. c. 7. was confined to an affife 
of novel dificifin ;. but by this act it was declared, that the 
fame remedy might be had in all manner of writs grounded 

| upon novel diffeifin. Again, becaufe tenants for life, and 
for years, would let their eftate to perfons unknown to 

# Vid, ant, vol. IT, 420, ¢ Videantir73,  * Vid. ant 230 
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Sieia, 88to their own ufe, and commit wafte, it was enaéted by 
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chap. 5. of the fame aét, that the reverfioner might main- 

tain a writ of waite againit fuch pernors of the profits, as 

well after as before the grant. 

An aét was made-to prevent plaintiffsjin affife charging 

the fheriff as diffeifor, in order that the writ might be di- 
reéted to the coroners : it was provided by ftat. 11 Hen. VI. 

c. 2, that the tenant might aver that the theriff was nota 

diffeifor, nor tenant, but was:named difleifor by collufion ; 

and if it was fo found, the writ was to be quafhed, and the 

plaintiff amerced. } 

Some helps were contrived for rendering the proceeding by 

attaint more expeditious and-effectual. The delay of attaints 

was heavily complainedof, It was faid, that whenthe grand y 
jury appeared in court, and were ready to pafs, one of the 
tenants or defendants, or oncof the petty jurors named in 
the writ, would plead falie and feigned pleas not erigble by 
the grand jury, fo that the taking of the: grand jury was 
delayed till fuch pleas were tried ;. and after fuctr pleas had \_ 
been tried for the plaintifis, another of the jurors, tenants, \ 
or defendants, would plead another feigned plea, puis dar- 
vein contindance; the reft might do the fame; and though 
all were found againgt them, they weie fubjed, fays the aét, 

to no pain. In order therefore to prevent fuch ftudied de- 
lays, it was provided by ftat. 14 Hen. VI. c. 4. that the) 
* plaintiffs in fuch -attaints hould, 














15 Hen, VI. c. 5. that fhould, any foreign. plea I 
againft the defendant, there fhould be the fame jud 
againft him as if the grand jury bad pafled againft him, 

- without 
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without any prejudice to the co-defendants, The fame fta- CHAP. xx. 
tute provided likewife for the qualifications of jurors in pays 
BDW. 


attaints, as did alfo flat. 18 Hen. VI. c. 2. 

Tw fome cafes of a particular kind, a fpecial mode of re- 
drefs was prefcribed by feveral ftatutes. It had often hap- 
pened, that women were ftolen away, and till they had 
figned fome obligation or engagement for payment of mo- 
ney, fometimes married by force, or kept under reftraint. 
As a more expeditious remedy than the law hitherto had 
provided, it was ordained by ftat, 31 Hen. VI. c. g. that 
in all fuch cafes the party bound might have a writ out of 
chancery, containing the matter of complaint, and com- 
manding the fheriff to make proclamation in the next full 
county after receipt of the writ, for the perfon offending 
to appear at a certain day before the chancellor or the juf- 
tices of affife for the county, or fome other notable perfon 
to be affigned by the chancellor, who was to examine the 
parties ; and if the obligations were found to be fo made, 

- they were to be declared void, as well as all procefs and 
execution thercon, whether the offender appeared at the 
day of not. There wasa penalty of three hundred pounds 
upon fheriffs not executing the writ, half to the king, and 
half to the party fuing the writ, to be recovered in an 
aétion of debt, in which aétion no protection, wager’ of 
Jaw, or foreign plea, was to beallowed. 

2 Tue writof proclamation wasapplied in another inftance 
by ftat. 33 Hen. Viv-c. 1. where fervants availing them- 

* felves of the coniternation prevailing in the family upon 
the death of theic matter, would violently and riotoufly 
“take away the goods of the deceafed : it was by that ftatute 

provided, that. in fuch cafe the chancellor, by the advice of 

‘the chief juitices and the chief baron, or two of them, 


Seaton = ‘cation of two executors at leaft, di- 
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. proclamation in cities, boroughs, pide! or other places, 


two market-days, within the {pac \of twelve days ‘next af- 


” ter delivery of the fame writs, to a i in the king’s bench 


at.a certain day, fo as the laft proclamation fhould be made 
within fifteen days before the day of appearance. If the 
writ was returned, and the party did not appear at the day, 
he was to be attainted of felony: if he appeared, he was 
to be committed to prifon, till he anfwered to fuch actions 
as fhould be brought againft him by the executors, either 
by bill or by writ, for the aforefaid riot, taking and fpoil- 
ing, provided the ation was brought without delay, and 
not in order to keep the offender malicioufly in  prifon. 
‘This at, like the former, contains penalties for the ne- 
‘Ele& of thofe who were intrufted with the execution of it. 
Executors had before been provided ‘with a new remedy 
for keeping together the effects of the deceafed, by flat. 
9 Hen. VI. c. 4. which gave them the writ of idemptitate 
nominis * in the fame manner as the teftator might before 
have had it. 


Tue remaining ftatutes concerning the adeiterrativa 


of juftice relate either to procefs and proceeding in general, 
or to the methods of trial, and the duty incumbent on of- 
ficers of courts. Some ftatutes of jeofai/ and amendment 
were pafled. The firft act of this fort, which’ was made 
in the time of Edward IIT. had been extended by ana& of 
the laft king *, to amendments as well after judgment 

before ; but this ftatute, being temporary, had pate 
with that king’s reign: it was therefore now afreth ena&t- 
ed by ftat. 4 Hen. VI. c. 3. that the aét of Edward IIT, 
fhould be in force in every record” and “procefS, as well 
after judgment given upon a verdict pafled, aS upon a mat- 


“ter in law pleaded; and moreover, that it fhould be per- 


petual: but it was not to extend to records and procefles 

in Wales, nor to proceedings where procefs of-outlawry 
‘ # Vid, aut, vol, 1, 374. * Vid. ant, 258. 
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lay, After reviving the ftatute of Henry V. and that of CHAP. XX. 


Edward II. the Jegiflature made further provifion on the 
fubjeSt of amendments. It was cnacted by ftat. 8 Hen. 
V1. c. 42. thatfor error afligned in any record, procefs, or 
warrant of attorney, original or judicial writ, pannel, or 
return in any places of the fame rafed or interlined, or in 
any addition, fubtraétion or diminution of words, letters, 
titles, or parcel of letters found therein, no judgment fhould 
be reverfed, or record/annulled ; but that the judges of the 
court fhould have power; with their clerks, to examine 
the fame, and reform and amend (in affirmance of the 
judgment of fuch records and proceiles) all that which to 
them, in their difcretion, feemed to be mifprifion of the 
clerks, fo that no judgment fhould be reverfed, or record 
annulled, by reafon of fuch mifprifion. Out of this act 
are excepted all appeals and indi&ments of teafon and 
felony, and outlawries for the fame ; nor was it to ex- 
tend to cafes where the fubftance of the proper names, fur- 
pames, or additions were left out in original writs or 
writs of exigent, according to ftat. 1 Hen. V.¢. 5. or in 
other, writs containing proclamations. 

Some further regulations were made by this a& re- 
fpeSting records. Ifany record, procefs, writ, warrant of 
attorney, return, or pannel, was certified, defectively, it 
might now, upon the challenge of the party, be reformed, 
and amended according to the original ; and if fuch origi- 

: nal being, in any of the four courts at Weftmintter, or in 
the treafury. of fuch courts, was ftolen by any clerk or other 
perfon, by reafon whereof any judgment fhould be reverted, 
he and his.aiders were to, be confidered as felons. ‘This 
vfact was to he tried by the judges of the two benches, 
and,a jury,) half of which was to confit of men belonging 
tothe courts. Again, it was provided by ch. 15. of the 


» fame ftatute, that the king’s juftices fhould amend all mif- 


prifions or defaults in records or proceffés, or in the re- 
turns of the fame, made by fheriffs, coroners, pailiffs of 
T 4, fran. 
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franchifes, cx ahicta, by by mifprifions of ‘clerks of the court,» 
the theriffs, or their clerks and other minifters, in writing 
one fyllable too much or too little... Thus did the fatute 
follow almoft the words of the eciheat Edward IIL with 
the fame exception of records and procefs in Wales, and 
thofe of outlawry in felony and treafon. 


Some laws were made for the better ordering of juries, 
Becaufe, in fpecial afiifes, the parties were not furnithed 
with pannels of the jurors before * the day of the feffions, 
and therefore had not time to fee that they were all duly 
qualified, it was enaéted by ftat. 6 Hen. V1. c. 2. that the 
pannels fhould ‘be arrayed, and aniindented copy thereof 
delivered by the theriff to the parties (if they demanded it) 
fixdays at leaft Before the feffions of the juttices. ‘Phe jury 
de medivtate;"which bad been granted by tat. 28 Ed. I. 
c. 13. © was thought to be repealed by ftat. 2 Hen. V. ft. 2. 
c. 3. which requires jurors to be freeholders ; a qualifica~ 
tion that could not poffibly be enjoyed by aliens. "Po repel 
this inconvenient conftruction, it. was enagted by ‘tat, 
8 Hen. VI. c. 29. that thofe qualifications fhould extend 
only to inquelts to be taken between denizen and denizen. 
Becaufe the theriff or his officers were often bribed |to re- 
turn favourable juries, an aétion was given by fiat. 18 
Hen. VI..c. 14. to recover ten times the money givenfor ~ 
fuch purpofes ; and, what is remarkable, the ftatute autho» 
rizes the juftices to enquire of the truth, as well by exa- ~ 
mination of the defendant in fuch fuit for the penalty, as by 
an ingueft. But this was only-a temporary act, and ex=\ 
pired with the then parliament. Another temporary a& " 

direéted, that all foreign pleas, pleaded-after the return of © 
the wenire, thould be tried where the writ was brought. 
Some other flatutes upon the fame fubjeé were made at 


+. heey 
# Vid. ant, vol IT. 428. » Sut. 25 Hen, Vic ta. |) 
# Vid, ant, vol, 11, 461. 
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different times inthis reign, but, \ os ey 
\ ance, wete foon forgotten, © 
Iv feems, that the officers of the court would oe 

make the entry of abtulit fein propria perfoni, whew in truth 
the plaintiff had never appeared; but it was ordained by 
ftat. ‘10 Hen. VI. c. 4. that no filazer, exigenter, or other 
officer, fhould make fuch entry, unle(s the plaintiff appear- 
ed in proper perfon beforefome of the juftices where the | 
plea was depending, and was there {worn upon a book, | 
that he was the fame perfon. The act permits that. his 
counfel, or fome other perfon, might make the oath for 4 
him, . Again, becaufe. in many outlawries the entry was, 
that the parties appeared by their,attorney, where, in truth, 
the attornies had no warrant of record ; on which account 
the outlawries ufed to be reverfed;. it was enacted, that 
every attorney, who had not his warrant entered of record 

* in all fuits wherein procefs of capias and exigent) were ‘ 

| awardable, the fame term in which the capias was awarded, 

t 





or before, thould be fincd forty fhillings by the juftices. 

” . Lr was endeavoured to putthe office of theriff, and other sheriffs, and 
| minifters of juftice, upon. a footing which would render “cir of 
It the execution of them more regular, effeSual, and incor 

rupt. Two aéts had been made in the reign of Ed. UL’, * 
|| ordaining,, that no theriff fhould ftay in office more than a, aa 
| year: again, by flat. 1 Ric. dll. c. 21. no one who had 

ferved, was to be chofen again within three years. . Not- 
| With@tanding thefe ads, it feems that fherifis ufed to be 
} continued ten or twelvé years in their office, which led to 
.\ great abufes in the adminiftration of it. “To prevent thefe, 

it was now again enacted by ftat. 23 Hen, VIvc. 8. that 
the former ftatute thould, inyfuture, be duly obferved ; 
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in the cityofLondon ; of fach counties where feveral per- 
fons were inheritable to the office, und had a freehold there: 
in ; as alfo with an exception of letters patent made of thi 
office, andthe under-fheriffs and clerks of {uch patentees 
And it was further ordained, that if any fheriff, under. 
fheriff, or theriff’s clerk, occupied his office in yiolatior 
of the above aéts (with the above exception), he fhouk 
forfeit 2001. yearly, half tothe king and half to the per- 
fon fuing, as long as he continued therein. All pardon: 
of this offence, and all patents granting the office for years, 
for life, or in fee, contrary to this act, are declared void, 
notwithitanding any claufe of non ob/fante ; and the perfon: 
accepting fuch patents are declared for ever difabled tc 
hold the office. 

Tus ast was fugceeded by another in the fame year", 
containing feveral regulations for their government in dif: 
charging their office, and that of others in the like employ- 
ment, as under-theriffs and their clerks, coroners, ftewards 
of franchifes, bailiffs, and keepers of prifons. Tt wae'er'- 
a&ted, in order to avoid perjury, extortion, and oppreffion, 
that no theriff fhould in any manner Iet to ferm his county, 
or any of his bailiwicks, hundreds, or wapentakes, as 
had been * before forbid by feveral aéts; nor fhould any 
fheriff, under-fheriff, bailiff of franchifes, or other bailiff, 
return upon an inqueft any bailiffs, officers, or fervants 
of any of the before-mentioned officers; and that none 
them fhould, by occafion or’colour of his office, ‘take an} 
thing by himfelf or by others to his ufe, profit, or avail, 
from any perfon by them to be arrefted® or attached, for 
omitting an arreft or attachmént, or for fhewing’eafe or 
favour, except only the fee of twenty pence’to the theriff, 
and four pence each to'the bailiff and the gaoler, if he was 
committed to ward. Nor were they to take for the making 
of any return, or pannel, and the copy of a pannel, more 
than four pence. ag 

«© * Ch, 10, * Vid, ant, yol. If. 452, ¥ 
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Arver thefe reftridtions as to fees, there follows the fa- CHAP, 


mous cfaufe concerning letting to bait upon arrefts, which 
is worded in the following way: That theriffs, and all 
other officers and minifters above mentioned, fhould Jet out 
of prifon all manner of perfons arrefted by them, or bejng 
in their cuftody by force of any writ, bill, or warrant in 
any action perfonal, or by caufe of indictment of trefpals, 
upon reafmnable fureties of fifficient perfons, having fufficient 
within the counties where fuch perfons were let to bail or 
mainprife, to keep their days in fuch places, as the {aid 
writs, bills, or warrants, required; with an exception of 
the following perfons; namely, thofe in ward by condem- 
nation, execution, capias utlagatum, ox. excommunicatum, 
furety of the peace, thofe committed by {pecial command- 
ment of any juftice, and vagabonds refufing to ferve ac- 
Cording,to.the ftatute of labourers, Nor was the theriff, 
or officers before-mentioned, to take an obligation for the 
above caufes, or by colour. of their office, but only to 
themfelves, and by, the name of their office, and upon con- 
” dition written, that the prifoner fhould appear at the day 
and place contained in the writ, bill, or warrant; and all 
other obligations taken by colour of their office were de- 
clared void: four-pence was the utmoft he was to take for 
making fuch obligation, warrant, or precept... It was fur- 
ther ordained, that all fheriffs fhould yearly appoint a deputy 
in the court of chancery, king’s bench, common-pleas, 
1 and exchequer, to receive all writs and warrants to be de- 
livered to them ; and this was to be done before they re~ 
turned any writs. Any of the above officers breaking this 
aét, were to. forfeit to the party grieved treble damages ; 
and, moreover, 401. half to the king and half to the party 
grieved. Charge of this a& was given not only-to the jul 
tices of allife, and of the two. benches, but allo to juftices 
of the peace, who were empowered to hear and determine 
ex officio, without Special commiffion, all breaches thereof. 
As a caution in favour of the old courfe, which otherwile 
might 
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in the city of London ; of fuch counties where feveral per- 
fons were inheritable to the office, and had a freehold there- 
in 5 as alfo with an exception of letters patent made of the 
office, “andthe under-theriffs and clerks. of fuch patentees. 
And it was further ordained, that if any theriff, under- 
fheriff, or theriff’s clerk, occupied his office in violation 
of the above aéts (with the above exception), he fhould 
forfeit 2001, yearly, half to the king and half to the per- 
fon fuing, as long as he continued therein. All pardons 
of this offence, and all patents granting the office for years, 
for life, or in fee, contrary to this act, are declared void, 
notwith{tanding any claufe of nom ob/ffante ; and the perfons 
accepting fuch patents are declared for ever difabled to 
dold the office. 

Tris aét was fucceeded by another in the fatne year’, 
containing ‘feveral regulations for their government in dif- 
charging their office, and that of others in the like employ- 
ment, as under-fheriffs and their clerks, coroners, ftewards 


of franchifes, bailiffs, and keepers of prifons. “It was‘en- - 


agted, in order to avoid perjury, extortion, and oppreffion, 
that no fherifffhould in any manner Iet to ferm his county, 
or any of his bailiwicks, hundreds, or wapentakes, ‘as 
had been *before forbid by feveral a&s; nor fhould any 
fheriff, under-theriff, bailiff of franchifes, or other bailiff, 
return upon an inqueft any bailiffs,’ officers, or fervants 
of any of the before-mentioned officers; and that none 
them fhould, by occafion’ or colour of his office, take any 
thing by himfelf or by others to his ufe, profit, or avail, 
from any perfon by them to be.artefted or‘attached, for 
omitting an arreft or attachment, or for fhewing eafe or 
favour, except only the fee of twenty pence to the theriff, 
and four pence each to the bailiff and the gaoler, if he was 
committed to ward. Nor were they to take for the making 
of any return, or pannel, and the copy of a pi more 
than four pence, 
« *Ch 10. * Vid, ant. vol. IN 492, r 
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Aprar thefe reftrigtions as to fees, there follows the fa- CHAP. XX, 
mous cfaufe concerning letting to bail upon arrefts, which ‘om 
is worded in the following way: That fheriffs, andall “xpw. av. 
other officers and minifters above mentioned, fhould let out 
of prifon all manner of perfons arrefted by them, or bejng 
in their cuftody by force of any writ, bill, or warrant in 
any action perfonal, or by caufe of indiétment of trefpals, 
upon rea/onable fureties of fufficient perfans, having fufficient 
within the counties where fach perfons were let to bail or 
tmainprife, to keep their days. in. fuch places, as the faid 
writs, bills, or warrants, required; with an exception of 
the following perfons; namely, thofe in ward by condem- 
nation, execution, capias utlagatwn, ot excémmunicatum, 
furety of the peace, thofe committed by fpécial command- 
ment of any” jultice, and vagabonds refufing to ferve ac- 
Cording,to the ftatute .of labourers. Nor was the theriff, 
or officers before-mentioned, to take an obligation for the 
above caules, .or by colour, of their office, but only to 
themfelves, and by the name of their office, and upon con- 
|) dition written, that the prifoner fhould appear at the day 
and place contained in the writ, bill, or warrant; and all 
other obligations taken by colour of their office were de- 
clared void-: four-pence was the utmoft he was to take for 
making fuch obligation, warrant, or precept. It was fur- 
ther ordained, that all theriffs thould yearly appoint a deputy 
in the court of chancery, king’s bench, common-pleas, 
J and exchequer, to receive all writs and warrants to be de- 
livered to them ; and this was to be done before they re- 
turned any writs. Any of the above officers breaking this 
aét, were to forfeit to the party grieved treble damages ; a 
and, moreover, 40, half to the king and half to the party 
grieved. Charge of thig act was given not only-to the jul- 
tices of affife, and of the two benches, but alfo to jultices 
“of the peace, who were empowered to heat and determine 
ex officic, without {pecial commiffion, all breaches thereof. b: 
As a caution in favour of the old courte, which otherwile 
might 
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in the cityof London); of fuch counties where feveral per- 
fons were inheritable to the office, and had.a freehdld there- 
in 5 as alfo with an exception of Jetters patent made of the 
office, andthe under-fheriffs and clerks of fuch patentees. 
And it. was further ordained, that if jany fheriff, under- 
fheriff, or theriff’s clerk, occupied. his office in violation 
of the above aéts (with the above exception), he fhould 
forfeit 2001, yearly, half to the king and half to the per- 
fon fuing, as long as he continuedtherein, All. pardons 
of this offence, and all patents granting the office for years, 
for life, or in fee, contrary to this act, are declared void, 
notwithftanding any claufe of non ob/ante ; and the perfons 
accepting fuch patents are declared for ever difabled to 
dold the office. 

Tris aét was fucceeded by another in. the aie year?, 
containing feveral regulations for their government in dif- 


charging their office, and that of others in the like employ- 


ment, as under-fheriffs and their clerks, coroners, flewards 


of franchifes, bailiffs, and keepers of prifons. Te was'en- , 


ated, in order to avoid perjury, extortion, and oppreffion, 
that no fheriff fhould in any manner let to ferm his county, 
or any of his ‘bailiwicks, hundreds, or wapentakes,/as 
had been *before forbid by feveral a&ts; nor fhould any 
fheriff, under-fheriff, bailiff of franchifes, or other bailiff, 
return upon an inqueft any bailiffs, officers, or fervants 
of any of the before-mentioned officers; and that none 
them fhould, by occafion’ or colour of his office, takelany 
thing by himfelf or by others to his ufe, profit, or avail, 
from any perfon by them to be_arrefted orvattached, for 
omitting an arreft or atta¢hment, or for fhewing’eafe ‘or 
favour, except only the fee of twenty pence ‘to the theriff, 
and four pence each to'the bailiff and the gaoler, if he was 
committed to ward. ‘Nor were they to take for the making 
of any return, or pannel, and the copy of a ay more 
than four pence, 
« ®Ch. 10. ® Vid. ant. yol. If. 402, 
. Arran, 
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Apex thele reftriétions 2s to fees, there follows the fa- 
mous cfaufe concerning letting to bail upon arrefts, which 
is worded in the following way: That fheriffs, and all 
other officers and minifters above mentioned, fhould let out 
of prifon all manner of perfons arrefted by them, or bejng 
in their cuftody by force of any writ, bill, or warrant in 
any aétion perfonal, or by caufe of indiétment of trefpafs, 
upon reafonable fureties of fufficient perfons, having fufficient 
within the counties where fuch perfons were let to bail or 
mainprife, to. keep their days.in. fuch places, as the faid 
writs, bills, or warrants, required; with an exception of 
the following perfons; namely, thofe in ward by condem- 
nation, execution, capias utlagatwn, or excommunicatum, 
furety of the peace, thofe committed by {pecial command- 
ment of any juftice, and vagabonds refufing to ferve ac~ 
cording to.the ftatute of labourers. Nor was the theriff, 
or officers before-mentioned, to take an obligation for the 
above caufés, or by colour of their office, but only to 
themfelves, and by. the name of their office, and upon con- 
> dition written, that the prifoner fhould appear at the day 

and place contained in the writ, bill, or warrant; and all 

other obligations taken by colour of their office were de- 
clared void: four-pence was the utmolt he was to take for 
making fuch obligation, warrant, or precept... It was fur- 
ther ordained, that all fheriffs thould yearly appoint a deputy 
in the court of chancery, king’s bench, common-pleas, 
and exchequer, to receive all writs and warrants to be de- 
livered to them ; and this was to be done before they re-- 
turned any writs. Any of the above officers breaking this 
aét, were to forfeit to the party grieved treble damages ; 

-and, moreover, , 40l. half to the king and half to the party 

grieved, Charge of this a& was given not only-to the jul- 

tices of affife, and of the two. benches, but alfo to juftices 
of the peace, who were empowered to heat and determine 
ex officio, without {pecial commiffion, all breaches thereof, 

As a caution in favour of the old courfe, which otherwile 

1 * might 
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might be thought to be waived bike claufe about 
SST. bailing, it Wace that rit made a’ return of 


cepi corpus, Or reddidit ft, hould (till be chargeable to have 
the body at the day of return, asbefore the making of the 
a&. The warden of the Fleet, and of the king's palace 
at Weftminfter were excepted out of this act. 


Aw a&t was made in the early part of this reign®, re~ 
quiring, that all officers appointed by the king’s letyers pa- 
tent, within’ his courts, and who had power to nominate 
Clerks and minifters, fhould ‘be fworn to appoint fuch per- 
fous as they would anfwer for, and who would regularly 
attend their duty there. Thefe were the tmeafures now 
purfued for fecuring the chafte adminiftration of juftice, in- 
ead of increafing the number of ftatutes_ paffed in the reign 
of Edward I, againft maintenance and chemperty, and 
extortion, fo much practifed at that time by the officers of 
courts *. ‘ 

Tere isan act relating toattornies, which defervesfome 
notice for the fingularity of the fats it contains. "This\s 


is flat. 33 Hen. VI. c. 7. which fays, that not Jong fince \, 


in the city of Norwich, ahd in the counties of Norfolk 
and Suffolk, there were only /ix or eight attornies at moit, 
coming to the king’s courts, in which time great tranquillity 
reigned in thofe places, and little vexation was occafioned 
by untrue and foreign fuits. But now, fays the aét, there 
are in thofe places fourfeore attornies, or more, the gene-1 
rality of whom have nothing to live upon but their praétice, 
and befides are very ignorant. It complains, that they 
came to markets and fairs, and other places, where there 
were affemblies of people, exhorting, procuring, and 
moving perfons to attempt antrue and foreign fuits for 
fnnall trefpalfes, little offences, and Small fums of money, 
which might be determined in courts-baron; fo that more: 
fuits were now raifed for malice than for the ends of jultice, 


# Sut, Hen, VI. c. 20. * Vid. ant, vol, I 2go, | 
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and courts-baron became lefs frequented. Thefe are the 

- motives phe act flates for making.a reformation ; which, 
was, that in future there fhould be but fix common attor- 
nies in the county of Norfolk, the fame number in Suffolk, 
and in the city of Norwich only two: thef were to be ad- 
mitted bythe two chief juftices, of the molt fufficient and belt 
inftructed ; dnd perfons ating as attornies in thofe parts 
without fuch admiffion, were fubjected to heavy penalties. 

‘Tue firft ftatute that anywife affected the criminal law in 

this reign is ftat. 2 Hen.V1.¢, 17. which made it treafon for 
any to efcape out of prifon if he was indiéled, appealed, or 
tuken on fufpicion of high treafon. The penalty of trea- 
fon was inflicted on other offenders of different kinds. 
Becaufe letters had been fént to perfons demanding money revue | 

to be put in certain places, with threats to burn thei: 
houfes if they did not comply,-it was ena@ed by ftat. 9 

Hen. VI, c. 6. that all fuch burnings fhould be judged 
high-treafon. However, that the landholders might not ‘ 
be. prejudiced by fuch an extention of the ftat. 25 Edw. III. 

vit was declared that the forfeitures fhould be faved to lords, 

as incafes of felony? the like exception was inferted in ftat.” 

20 Hen.VI. c. 3. which made it high-treafon for’any inha- 

bitant of W ales or the Marches to carry away ‘catile out 

of the Englith counties. This plundering had occafioned 

an a& in the reign of Henry IV’. among other tegu- 

Jations for reftraining the outrages of the Weleh. Aguin, 

py flat. 23 Hen. VIL c, 3. the theriff of Herefordthire was 

injoined under penalties to-take all offenders coming out 

"of Wales to market, and to levy hue and cry after them, 

‘The above ftat. 20 Hen. VI. being left to expire after it 

had been continued by an act in the Jaft parliament *, the 

like provifion was again enaéted by 28 Hen. VI. c. 4. 

which likewife extended it to the people of Lancafhire wal 

other parts ; for if any one took any goods, chattel, or 








» Vid, ant. 241. © Stat, 27 Hen, Vic. 4, 
© perfon “el, 
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gaan etfs out lobitha nieces wed? {eigndries royal in’ Wales 
are and the duchy 6f Lancafter, and carried them to any other 
places, it was adjudged felony. © 
Orner felonies were cnacted by Matute. Te appears, that 
mafons ufed tohold confederacies ard meetings, to concert 
fchemes for oppofing the ftatutes of labourers. To prevent 
the effects of thefe, it was enacted by ftat. 3 Hen.VI.c, 1. that 
any one caufing fuch chapiters or congregations to be affem- 
bled, fhould be adjudged guilty of felony. Among other 
penal laws for the regulation of trade, it was by ftat. 11 
Hen. VI. c. 14. made felony to carry any goods and mer- 
chandife of the ftaple into crecks, 28 was often done to 
avoid the cuftoms: this was a temporary a@, which ex- 
pired in three years. Again, it was by fat. 18 Hen, VI. 
c. 15, made felony to barry wools or woolfels to other 
places than the ftaple at Calais. Trade and commerce. 
had now become'very important objects in the contempla- 
tion of the legiflatare, and many other aéts of a penal ma- 
ture were made for the protection of them. ; 
' ‘Tue alterations made in criminal proceedings are of” 
a ehh ‘more confequence to the hiftorical lawyer: thefé relate 
principally to procefs, to inditments, and to jurors, A 
Jaw was made for the government of procefs in the king’s 
bench, where, as it is reprefented by the ftatute, it was 
common to get a perfon indided “ by fufpeét jurors, 
“hired and procured to the fame by confederacy and covin 
“ of the faid confpirators ;” upon which a capias ufed td 
be awarded to the theriff of the county where the bench . 
was, returnable within two or four days; when, if the 
party came not, an exigent would be awarded, and fo the 
7 goods of the party: became forfeit. It was now enacted by- 
flat. 6 Hen, VI.c. 1. that before any exigent was awarded 
in fuch cafe, a writ of capias fhould be directed as well. 


M to the theriff of the county where the party was indiéted, as 
” of the county whereof he was named in the indi€iment; 
and this capias was to have the fpace of fix weeks or 

Jongery 
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longer, at the difcretion of the juftices, before the returns 
and anyyexigent awarded or outlawry pronounced before 
fuch return, was declared to be null and void. This a& 
was confined to cafes, where the defendant lived in the 
fame county in which the king’s bench then was. The 
commons had petitioned in the preceding reign, that where 
a defendant indicted in the king’s bench lived out of the 
county, there might be three capias’s, with fifteen days 
between each, before the exigent was awarded *. 

Tue preferring of indiétments.and appeals in foreign 
counties, and within liberties and franchifes, was prac- 
tifed as a mode of oppreffion againft defendants, who 
might in this way be put in-exigent by furprize, before 
they knew of any indictment again{t them, To remedy 
this, it was provided by ftat. 8 Hen. VI. c. 10. that be- 
fore any exigent fhould beawarded, a fecond capias fhould 
iffue prefently after the firft, into the county whereof the 
defendant was named in the indictment, returnable on a 
certain day, containing the {pace of three months from 
(the date of the laft writ to the return, where the counties 
‘were held from month to month ; and where they were held 
from fix weeks to fix weeks, containing the {pace of four 
months. This fecond capias was to command the heriff 
to take the party, if he was to be found, and if not, then 
tomake proclamation, intwo counties before the return, for 
him to appear at the day contained in the writ 5 and if he 
fame not, then the exigent was to be awarded ; and all exi- 
gents ifflued or outlawries pronounced in any other manner, 
were to be yoid. This a& relates to all cafes, whether 
treafon, felony, or trefpais. It was further provided, that 
wherever a perfon was indi&ted, or led in the manner 

forefaid, and was duly acquitted by Verdict, he thould 

fe awrit and aéficn upon bis cafe, againtt cyery pro- 
curer of fuch indi&ment or appeal, and like procefs as in a 
writ of trefpa(s vi ef armis; and if the Procurer was at- 
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» os d recover treble damages. , The procefs 

Fav, again in the fame counyy in ¢afesyot trea | 


W. IV. fon, of felony, was to continue as formerly. 
«Because the above ftatute was thought to have no force 
but where the rapias was returnable before the juftices or 4 
conmniffioners who had taken the indiétment, it ifed to be 
évaded by removing the indi@ment into’ the King’s bench 
or clfewhere by’ certiorari, and then iffuing the’common- 
Jaw procef$; to prevent'which, and in’explanation of that 
at, it was declared by ftat. 10 Hen. VI. ¢2 6. that in fuch 
cafe the fame procefs fhould be had as in the former cafe, 4 
< otherwife the exigent and outlawry fhould be yoid. 
Tue flat. 2 Hen. V. ft. 1. c. 9. * was revived by fat. 
@ Hen. VI. c. 14. with this alteration, that before the 
capias was awarded, it fhould be teftified by two juttices of 
the peace, that a’ common fame and rumour ran of. 
riots ; and when the fact was in the county palatine of 
Lancafter, or other franchife where there was a chancellor 
and a feal, after complaint fo teftified by a jultice or the- 
rif, the chancellor was to award a proclamation and writ, 
»as the chancellor of Enyland might by the former aét. \ 
Ir had been ordained by ftat. 20 Hen. VI. ¢. 2, thar,” 
perfons attainted in the county of Lancafter thould forfeit 
only fuch goods as they had within the county; but it, 
obferved, that offences were, common wi 
be county than elfewhere, whic Ne peetele bi 
this circumftance concerning forfeiture, “that a was, el 
pealed by ftat. 33 Hen. VI. c, 2. 
abufe of hafty indictments in a local jur 
the fame aét required, that the jurors who found inde . 
\ sire ea Pare lene he. = ae 
\ indiétment fhould be void. j 
A,rassace in the famous “agth pres of en t 
Charta was explained by ftat. 20 Hen. VI-c. 9. Tt was 
there faid, that no mention was made in that chapter how 
. , a (a 
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Indies of great eftate, fuch as duchefles, counteffes, or ba- 
roneflesy were to be put to anfwer, or before what judges 
they fhould be judged on indiétments of treafon or felony: 
it was now ordained, that they fhould in fuch cafes, whe- 
ther married or fole, be tried as peers of the realm. © 
Tue fummary proceeding in cafe of forcible entries, 
which had been appointed by ftat. 15 Ric. II. c. 2.', was 
enlarged and rendered more effectual by ftat. 8 Hen. VI. 
c.9. The defeéts of the former a&t were, that it did not 
include a detainer with force, after a peaceable entry, nor 
cafes where the perfons entering forcibly were removed be= 
fore the coming of the juftices : again, there was no penalty 
on the fheriff, if he neglected to obey the precept of the 
jetices. Owing to thefe defeéts, many wrongful and 
forcible entries were daily made, followed with gifts, feof 
ments, and difcontinuances, fometimes to lords and great 
perfons for maintenance, and fometimes to perfons un- 
known. To comprehend all thefe mifchiefs, it was pro- 
vided generally, that where any one made forcible entry in- 
to lands, tenements, or other poffeffions, and held them 
forcibly, after complaint to the juftices, they fhould caufe 
the faid ftatute to be executed ; and whether fuch offenders 
‘were prefent, or departed before their coming, yet the juf- 
tices, or juftice, in fome good town next to the tenements, 
or in fome other convenient place, thould inquire of the 
matter by the people of the county, and upon their verdict 
put the party in pofledion.. If the party making the entry 
had made a feoffment, or difcontinuance, to any lord, or 
other perfon, to difappoint the pofleffor of his recovery ; 
and fuch conveyances were found in an affife, or other 
ation to be made for maintenance, they were declared 
void. In order to the above enquiry, the juftices 
were to iffue precepts to the fheriff, to caule to come be- 


' fore them fuffcient gays hem 


+ Vids ant, 208. 
Vor, IIL, U wbout 


Forcible entries, 


290 


CHAP. XX, 


RY VE. 
EDW. Iv. 


Jutices of the 
peace. 


HISTORY OF THE 


about the places, having lands ‘of the yearly value of forty 
thillings above reprifes, under pain of 20), ty. Ts 
was enacted, that the party difleifed might, in all the above 
cafes, have an affife or writ of trefpafsy and recover treble 
damages, anda fine fhould be paid to,the king... This 
act was not to extendito perfons who kept forcible pofleffion, 
if they, or their anceftors, or they whofe eftate they en- 
joyed, had been in polfeffion for three years... 

Tue authority of juftices of the peace was ftill in- 
creafing, by the number of articles of fmall concern which 
were fubmitted to their direGtion and  fuperintendance. 
Many of thefe have been already mentioned. The fola 
lowing acts were made to govern them in the exercife of 
their jurifdiaion. We havefeen, that by ftat, 2 Hen. Vs 
c. 4. the juftices were to hold their feffions four times 
a-year: it was now fated in ftat. 14 Hen. WI. cv 4. that, 
confidering thé high courts of juftice were held in the 
county of Middlefex in the four terms, at which time the 
commons were to attend to inquire of fuch articles as were 
inquirable there; and that the juftices held their feffions- 
immediately after the term, more to avoid the penalty of 


the ffatute than for any bufinefs they had to tranfaét; ahd — 


that bringing the people together again on that occafion 
was harraffing them both in term and out: under all thefe 
confiderations it was enadted, that the juftices of Middle? 
fex fhould be difcharged of the > penalty while the court of 
king’s bench fat in chat county, provided they fat twitch 
a-year at leaft, anid oftener if need were. ~ 

Ir is complained in ftat-¥8 Hem VI. ¢. rr: that not 
withftandiig the Jaws made fof afcértaliing the qualifica 
tions of juftices, yet many were of {mall fortunes, and ne~ 
ceffitous, fo as to become contemptible, as well as gui 

of great extortions : > it-was now provi 





none fhould be affigned who ha d not lands or $to 


the value of 2ol. by the year: aperfon affigned who had 
lefs than that, was to give tiotice thereof to the chancellor 


within 
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within a month ; and if hedid not fo do, or made any war- (CHAP, XX. 
rant or precept, he incurred the penalty of 2ol. and was to mae 
be put out of the commiffion. However, if there were not DT ve 
fufficient perfons having lands and tenements of the above 
value, who were learned in the law and of good governance, 

the chancellor had a diferetion to put in others. Again, 
all cities and places were excepted out of this aét, if they 
had juftices of the peace living therein, by commiffion or 
warrant from the king. Thus far of the ftatutes made in 
the long, but turbulent and unfortunate reign of Henry VI. 

In the reign. of Edward IV. the parliament feem to be statutes of 
»* principally taken up with the arrangement.of the commers ward lV, 

cial fyftem. Many ftatutes were made for the regulation 
of import or export, and for the management of trade and 
manufaGures at home. Among thefe may be ranked fom® 
{umptuary laws, which limited the expence and fafhion of 
drefs to be worn by different degrees of perfons*. Very 

few alterations were made in the law of property, or the 

| adminiftration of juftice. 
| ~. In one inftance, a revolution was effeéted in an ancient 





branch of our judicial eftablifhment, which from thence 
began to go almoft wholly out of ufe. This was by ftat. 
1 Ed. IV. c. 2. which took away from the tourn the The jurifdice 
power of hearing and determining, and transferred it to the jon Of Me 
quarter feffions. The tourn was the great criminal court ed 
of the Saxons *, which had given place in fome degree to 
the juftices of gaol-delivery, and of oyer and terminer, 
|! after the Norman policy begati more generally to prevail. 
| Since juftices of the peace had been invefted with fo much 
*®* authority, this court had been ftill lefs reforted to. This 
‘* want of employment induced the perfons intetefted in the 
|. fupport of thefe courts to try unfair means to fupply the 
lols of their profits: 
B “Tris appears from the preamble of the ad; which ftates 
the reafon for the change it was going to make, in the 
© Stat, 2 Ed IV. c. 5. ftat, sa Bd IV.cx. * Vidsant, vol. 1. 6, 
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words: “ Becaufe, by the inordinate and in- 
“« a Be fi and pfefentments, as well ef felony, 
& trefpals, and offences, a8 of other things, which had of 
“ Jong time been taken before theriffs in their counties, 
© under-theriffs, their clerks, bailiffs, and minifters, at 
their tourns or Fdw-days; which indiétments and pre- 
« fentments were oftentimes affirmed by jurors Kiaving no 
 conicience, nor any freehold, and little goods ; and often 
« by the faid fheriffs” menial fervanes and bailiffs, and 
their under-fheriffs ; by which indi&tments people were 
attached and arrefted, and put in prifon, and conftrained 
“ to make grievous fine and ranfom); after which they 
« would be enlarged’, and the indi€tments embezzled and 


of withdrawn :” the act therefore ordains “in future, that 


the aboye perfons fhould not have power'te ‘arreft any 
one, or levy fines, by colour of indi&tments fo taken; but 
they thould deliver ‘all fuch indi@ments to the jaftices of 
the peace at their ‘next feffions of the peace, under the 
penalty of forty pounds. The jultices ‘were to award pro~ 
cefs thereon, the fame as if the indi€iment was taken be~ 
fore them; and.to arraign, and deliver or fine the defen- 
dants, The eftreat of fuch fines was to be delivered to the 
sheriff, who was to forfeit one hundred pounds, if he arrefted, 
putin prifon, or levied any fine before he had procels from 
the juftices,.. This at did not extend to the theriffs of 
London, nor to any indiétment taken within that city. 
‘Thus did the quarter feffions rife in confequence upon the 
deftruétion of the tourn. _ 

Tue adminiftration of civil juttice in one particular in- 
ftance was regulated by ftat. 17 Ed, IV. c. 2. relating to 
the court of Pécpowder, This court was for the determina 
tion of queftions arifing upon contragts in fairs, and was 
generally held by the fteward of the manor where the fair 
was kept... The difpatch with which matters were decided 
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vin this court as well 2s other reafons, tempted many to 
bring fuirs here, that belonged properly to the common 
Jaw : to prevent this, it yas now ordained, that in fuch EDW. 1! 
caufes the plaintiff or his attorney fhould fwear, that the ‘ 
matter arofe within the bounds and jurifdiction of the fair ; 

which point might be contefted by the defendant. 

Tue ftatute of Henry VI. and the former aéts, which 

confined fhetiffs under great penalties to the exercife of * 

their office for a fingle year, had been difregarded during 

the firft three or four years of this reign, _ As this was at- 

tributed to the unfettled flate of things, which made it con- 

yenientto avoidachange, an act was pafled* forindemnifying, 

fuch fherifis againft the penalties. Again, theriffs were in- 
demnifiedagainft the penalty for returning writs after the 6h 

of November, if they had not received a writ of difcharge * : 

for the appointment of new fheriffs being onthe morrow 

of All Souls, they did not receive their patents, nor qualify 
___ themfeives, till long after Michaelmas term; owing to 

* | which, there was, before this a&, a chafm during that in- 

terval in the office of fheriff. The provilions of this act 

were enaéted more generally in another ftatute®, which 

gives the old fheriffs authority to do every aét belonging to 

the office during Michaelmas and Hilary terms, unlefs they 

were lawfully difcharged, 

Tue playing at certain games was forbid by ftat. 17 

Ed, IV. c. 45. and thofe who fuffered them to be ufed in , 
their houfes or other places, were to be imprifoned for three 

years, and forfeit twenty pounds. In confideration of the fre- 

quent trouble that freeholders were put to in the county of 

Middlefex mote than in any other county, as they were called 

‘upon to attend on aie in the four courts at Weftmintter, 








befides the qe feffions, and the like ; and becaufe upon 
* Via. tie. © Stat'24 Bd. TV. c. 6. 
* Sut. 8 Ed. IV. 4. © ~ © Vide ang 275, 
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. the ‘wenire, oF habeas corpora, an effoin might be caft by 


the plaintiff, or defendant, and then a// the jurors would be 
put in default; it was ordained, that in fuch cafe the 
Jurors fhould be demanded at the fourth day of the re- 
turn, and the appearance of fuch as were prefent be re- 
corded *, ‘ ‘ 
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C HA P, ..XXi. 
HENRY Vi, EDWARD IV. 


Tenures—Knight’s Service—Efeuage—Socage—Serjeanty 
—Homage—Fealty—Villenage—Of Copyholds—OfRents 
—Ejfrates Tail—P erpetuities declared void—Recover ies to 
bar Enteils—-Taltarun’s Cofe—Of Dower—Tenart at 
Will—Eftates upon Condjtion—Mortgages—Of Parce, 
ners—Fointenants—Tenants in Common—Attornment 
Feigned Recoveries—Of Ujes—Their Nature and Pros 
perties—An Exgcutory DevifeOf Chattels—Of Cone 
traéis, 


HE decifions of courts during thele reigns prefent cyap, xxi, 

many interefting points of hiftorical inveftigation, ——y>—J 

Among other fubjeéts of improvement, we fee the birth Mint” VE 
of that fyftem of equity whiclis adminiftered by the court 
of chancery ; we find the doétrine of ufes, and the applica- 
tion of a common recovery to the ‘barring of eftates tail 
. fully eftablithed. Thefe were topics unknown to our old 
* law. In the mean time, the learning of real actions gra- 
dually gave way, perfonal writs became more frequent, and 
pleading grew into a {eience of much nicety and refinement : 
in fhort, the whole face of the law feems to be afluming 
that charadter which it has retained to this prefent day. So 
large a field is hete opened, thet fhould we only go into 
fuch pallagts of this period as feem properly to belong to 
the juridical hiftorian, we might, perhaps, engage further 
than ‘every reader would be difpofed to follow: we thall 

i nha with feleSting certain heads of‘, 
21% Da, inquiry, a 
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CHAP. XX1. inquiry that fland more eminently diftinguifhed from the 
| SER a7_ many others which are furnithed by the valuable reports of 
oe ty, thefe times, ners 
In the times of Glanville and Bracton, when tenures 
Sepa were in all their vigour, we gave an account of theinditle- 
rent kinds from. the works of thofe two writers. Since 
thofe days, great revolutions had happened in this fort of 
' .property, which, however, did not fo much ‘alter the law, 
as obfcure the evidence by which diftin& tenures were to 
béknown. Thus, Anight’s fervice and fecage were till 
the principal fpecies of tenure ; but as, the fervitium mili- 
tare was performed by very few, and that rarely, (this fer- 
vice having given way to the employment of hired troops) 
and as the fervitium foke was now no where known, but 
was univerfally commuted for certain rents-and other com- 
penfations, it was neceflary to recur to other evidences of 
thefe two tenures, in order to pronounce which was dnight- 
Service, and which was focage ; or, inother words, which 
was.and which was not to be burthened with ward, mar- 
riage, relief, and other cafualties ; thofe being the) grand, 
points which interefted both lord and tenant, 
In order therefore to afcertain this, many. circum 
ftances were to be confidered.;, fuch as whether the tenant, 
did homage or fealty ;-whether..he zendered. fervices that 
were certain or uncertain, and the like and from a.com~ 
parifon of thefe properties and incidents, the. conclufion 
was to be drawn, whether the land in queftion was held by) 
Anight’s fervice, og in focagey for under. one. of thofe it 
muft be ranked, whether it was ocwage, grand or petit 
Jerjeanty, burgages or any other {pecial denomination, 
which was mezely defcriptive of certain modifications of 
. thofe two principal holdings. .Our curiofity is naturally" © 
Jed to enquire into the alterations that had taken place in” 
fo important a part of the law of real property vas tenures, 
fince thofe carly periods when this fubjec was capyafled fo. 
muchatlength, Some ftatutes had been made at differenttimes 
to 
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to correét the inconveniences arifing from tenures, and CHAP. Xxr. 
fome fmall variation had been by the refolutions of 

courts ; but upon the whole, the leading ideas {till main- rn IV. 
tained their ground, - 


For example, in Anight’s fervice, it was ftill the law, Rights fervien. 
bi when the tenant died, leaving an heir male under 

21 years, the lord thould have the land till he arrived at 
fuch age ; and if he was not married, the lord was alfo to 
haye the marriage. But if it was an heir female, and fhe 
was of the age of 14 or more, the dord had neither the 
land, nor body in ward; becaufe fhe might marry one 
who was fafficient to do the fervice,. If-the was under 
i4 years, and unmarried, then he might have the ward- 
fhip of the land till the was 16 years old; concerning 
‘which. point fome provifions had been made by the ftat. 
Weftm.-1. and the ftat. Merton, and which are mentioned 
in their proper places*, By thefe parliamentary provifions 
was the law of wardand marriage governed at the time of 
which we are now writing. As to relief, the law was, 
“that gyhere the tenant held by a whole knight’s fee, the re- 
lief thould be 100 fhillings, and fo in proportion, 

Tue fervitium militare bad become fo generally com- Efcuage, 
muted for the fervitium feuti, or feutaginm, as mentioned 
by Bracton §, that scuage was in thele days confidered aj- 
moft as a fubftitute and convertible term, for Anight’s fer- 
‘vices, $o that Littleton, in order to clear the fubje@, felt 
hinnelf under the ‘neceflity of declaring exprefly, that 
many tenants he by dnight for vice, wo yet did not hold 
by gfewage®.” Ir is for this reafon: that the fame writer, 
in his Book of Tenures, begins with guage as the chief 
and moft general holding in the. kingdom, and then goes 
onto knight's fervice, focage, ferjeanty, and the others. 
Fy Fle pr ey that this fervitium 


owas called fometimes forvitium regale, 
© “Vid. ant. vol. I, 260. and vol. © Vid, ant, vol L274. 
B, Lite. a ‘ * Litt, rir, 7 


om 
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CHAP. XXt. etaule it was to be performed to the king, and fervitium 

Saneu. ‘forinfecumi, becaute it was not performed to the lord, but 

EDW. IV. was done foris, and without the lord’s jurifdition. The 
account of the tenure by ¢/ewage, as given by Littleton, 
correfponds with al) thefé terms. The inftance he gives 
is, when the king made a voyage royal into Scotland; and 
then thofe who held by «/euage, were to ‘be affefled saci 
ing to the number of their knights fees '. 

Tro’ fcuage was duc by tenure, yet becaufe it concern- 
ed almoft the whole Bingdom, it could not be affeffed but 
by authority of parliament ; and it is faid that ecwage had 
not been affefled fince the eighth year of Edward Il.” 
When Richard II, made a voyage royal into Scotland, the 
fayment of efuage was remitted at the petition of the 
commons*. Whenefuage was fo affefled by. parliament, 
every Jord ufed to receive the fum affefled on his tenants‘, 
and thofe who held of the crown paid their e/tnage to the 
king. After fuch parliamentary affeflment, a lord might 
have a writ to the theriff of the county, to levy the fum 


due ™, or he might diftrain ; but to fuch diftrefs the tenant "\ 


might plead, that he was with the king-for 40 days in his 
voyage royal ;' and the iffue would be tried by the certifi- 
cate of the marfhal of the king’s hoft, in writing under 
feal. So obfolete had this perfonal fervice become inthe 
reign of Edward 1V. that the author before quoted fpeaks: 
of this method of proof as depending on a 
opinion, which had nor been confirmed by’ any recent expes* 
rience". Such was the form in’ which tenure by anise 
Jfervice now moftly thewed itiel Ps 
bees, ‘Tue idea of focage-tenure® was now caclidaalleaiisis 
- definition ; namely, where a tenant held by certain \fervice: 
for all manner of fervices, provided fuch fervice, was »not\+ 
knight-fervice; as, where a manvheld his land by feale” 
ty and certain rent, for all manner of fervices; cor held by, 


+ Litton * © Litt, for. ak 
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homage, fealty, and’ certain rent, ‘for all manner’ of fer- CHAP. xx, 
vices °; or fa perfott held by fealty only: in thort, every ‘Tener 
tenure which was not’a tenure in chivalry, was tenure in 

focage?. And the principal difference between thefe two 

‘tenures was, whether the fervice was certain or uncertain; 

the latter being ‘the grand criterion that diftinguithed 

knight’s fervice, and the former focage-tenure : for even 

efcuage, if it was a certain fum, was confidered asa fo- 
cage-tenure. ‘Thus, if 2°man was to pay half a mark for 

efcuage, whenever that affefliment was made by parliament, 

whether at a greater or lefs fum, this was focage, oi 

account ‘of the fum being certain and unalterable ; but 

‘where the efcuage was uncertain, notwithftanding it might 

‘havé been lowered by agreement to one half or one quas- 

ter of the parliamentary taxation, yet fuch a holding was 

till by an uncertain efouage, and fo was deemed knight- 

fervices. Again, if'a certain rent was to be paid for 
caftle-guard, it was focage-tenure; but .if the tenant 

. ought toido caftle-guard in perfon, or by another, it was 

knight-fervice", 

Wes have feen how the law ftood in the time of Glanville 
and Braéton, concerning the wardthip of focage-tenants*, 
What had been delivered by thof authors is, for the moft 
part, now confirmed by our great oracle on the law of tenures 
inlatertimes, Ifa tenant in focage, fays Littleton, died, leav- 

sing iffue within the age of 14 years, then the prochein amy, or 
“next friend to the heir, who could not inherit the land, was 
to have the wardfhip of the land and the heir, till his age of 

14 years, under the title of guardian in focage. Thus, if 

‘the inheritance came ex parte maternd, the guardian was 
tobe the next coufin on the part of the father, and fo vice 

according asit had been laid down by Glanville and 

» When fuch heir arrived to the age of 14 years 


* Litt. 227. * Litt, s21- 
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CHAP. XXI. complete, he might enter and ouft the guardian, and oc- 
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cupy the Bndhim@elf, The guardian was not to'take the 
profits of the inheritance tohis own wie, but was to render 
am account thereof to the heir, with an allowance of all 
teafonable cofts and charges 3 and if fuch guardian married 
the heir within the age of fourteen years, be was to ac+ 
count for the value of the marriage, although he took no- 
thing for the value ; for the law expegted he fhould, and 
it was his ewan folly, fays Littleton, if he did not; but he 
would be excufed, if he had procured him a match of as 
much value as the marriage of the heirt, A ftranger who 
occupied the inheritance as guardian, would be equally 
Tiable to account ; for he would not be permitted to plead 
he was not next friend, but muf anfwer, whether he had 
occupied the land or net. If the guardian continued to oc- 
cupy till the heir was twenty-one years of age, it was a 
doubt whether the heir should have account again? him 
as guardian or as bailiff *, 

Turre was this difference between a guardian in 
chivalry and in focage, that if the former died during 
the minority of the heir, his executor had the wardhhip ; 
but it was not fo of a guardian in focage who died before 
the heir had attained his rqth year; for then it went ta, 
another prochein amy, to whom the inheritance could not 
defcend : this difference was owing to the former guardian’s 
taking the profits to his own ufe, and the latter not. It- 
was held, that no writ of account lay againft the executors” 
of a guardian in focage, unlefs it was for the king™. 
"The relief in focage-tenure was a yeat’s rent”; and be- 
caufe the lord had no wardfhip in this tenure, he had re- 
ticf in all cafes, whatfoever might be the age of the heir ; 
and he might diftrain for it forthwith upon the death 
of the tenant”, Indeed, if the rent happened to confift in 
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paying a rofe, or fome other production of the earth, he muft CHAP. xitr, 
wait till the feafon would furnith it*. bre ta 

‘Tue title to ward, like moft other confiderations ari EDW. 1¥. 
fing upon landed property, was perplexed with the modifica~ 
tions that eftates had been made fubject to in the prefent 
mode of conveyance. However plain the law might be 
when the lord and tenant held in fee-fimple, it was a mat- 
ter of fome nicety to decide what tenant fhould be in ward, 
where there were reverfions and remainders, The courts 
had long laid down fome rules upon this head, and many 
points of this fort were agitated during the prefent period. 

Ir had long been held, that where land was leafed for 
life, with a remainder over in fee, and the remainder-man. 
died during the life of the particular tenant, leaving a fon 
under age, the lord fhould not have the fon in ward; Lut 
whenever {the tenant for life died, and the fon entered, he 
‘was to be in ward, becaufe he was in as heir to his father. 
But where a leafe was made for life, referving the reverfion 
to the leffor, the lord would in fuch cafe have the ward 
and marriage ®. The fame ifa gift was made in tail with a 
reverfion ; for the donee was confidered as holding of the 
reverfioner, and the iffte was to be in ward to him; the 
reverfioner continuing to hold of the lord paramount ¢: 
whereas in cafe of a remainder, the tenant for hfe, or in 
tail in pofleffion, was the very tenant to the lord paramount. 
The title to wardthip was frequently involved in difficulties 
from the following confiderations: from the king’s pre- 
rogative, where a tenant held one feeof the king, and others 
of common perfons ; from a feoffment made by collufion to 
avoid the wardfhip of the heir ; from claims depending on 
priority and pofteriority ; and either of thefe, when mixed 
with queftions of eftaces, with difcontinuances, difleilins, 
and remitter, tended very much to perplex the law refpect- 
ing rights of wardthip¢. 
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Havinc cenfidered the nature of focage in general, we 
fhall make fome few obfervations upon the feveral {pecies 
of it. Succeffive determinations had contributed to. make 
fome alteration in the notion of tenure by ferjeanty, which 
is now defcribed as differing fomewhat from the fame tenure 
in the time of Braéton®. Jt was now laid down, that grand 
ferjeanty muft be a holding of the king, and of him only, 
by fuch fervices as ought to be done in proper perfon to 
the king ; as to carry the king’s banner or lance; to lead 
his army, to be his marfhal, carry his {word before him at 
the coronation; to be his carver, his butler, one of his 
chamberlains of the receipt of the exchequer, or other for- 
vice : to find a man for the war § was alfo a grand ferjeanty , 
‘The fame fervice made the tenure different, accordingly as 
the land was held of a ptivate perfon, or of the king. 
"Thus land held by the fervice of cornage, to wind a horn 
when the Scots came into the country, was grand ferjeanty, 
if held of the king ; yet if held of a private perfon, it was 
not grand ferjeanty, but knight-fervice, and drew to it 
ward and marriage; for none could hold by grand ferjeanty 
but of the king only". Grand ferjeanty again differed 
from efcuage, inafmuch as thofe who held by efcuage 
ought to do their fervice out of the realm ; but thofe who 
held by grand ferjeanty were to perform their fervice with- 
in the realm, as appears by moft of the above inftances *. 
One who held by grand ferjeanty, was confidered as a te- 
nant by knight-fervice; forhe was liable toward, marriage, 
and relief; but no efcuage could be demanded of him, 
unlefs it was alfo a tenure in efcuage *, 

‘Tenure by petit ferjeanty was now, like the former, 
always a holding of the king, and him only; to yield to 
him a bow, a fword, dagger, knife, lance, a pair of gloves, 
an arrow, or other finall things belonging to war. This 
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fervice was confidered in effe& but as focage; for the 
tenant was not dbliged to go, or do any thing in perfon 
touching the war, but merely to pay yearly certain things 
tothe king4, Such were the natures of grand and petit 
ferjeanty at the period of which we are now writing: there 
are feveral marks of difference between this deicription and 
that given by Braéton; the principal of which is, that 
both were now required to be held of the king ™. 

Tuere was ‘a fpecies of focage called tenure in 
burgage; which was, where there was an anticnt borough, 
and thofe who had lands therein held them of the king, 
or of fome lord, by a yearly rent. This was fo called, 
fays Littleton, “ becaufe they were holden of the lord of 
“ the borough.””*. It was befides reafonable, that this fpe- 
cies of focage fhould be diftinguifhed from others, as lands 
under this defcription were governed, very often, by a pe- 
cuhar cuftom differing from the common law. Thus, in 
fome boroughs it was the cuftom for the youngeft fon 
to inherit fuch burgage-tenures; which ufage was called 
Burough-Englifo? : in others, the wife ufed to have all 
her hufband’s lands in dower: in others, a man might 
devife his lands in fee-fimple by his laft will, and the de- 
vifee might enter without livery of feifin %. 

‘THERE were two antient tenures that had received a 
great blow from the ftatute of guia emptores, Fc. 18 Ed. I. 
Thefe were tenures in frankalmoigne, and by homage 
taunceftrall, Tenure in frankalmoigne was, when land was 
granted to an abbot, dean and chapter, a parfon, or other 
religious perfon, and his fucceflors, in puram et perpetuam 
eleemofynam. Such perfons were bound before God to 
make: orifons, prayers, maffes, and other divine fervices 
for the foul of the grantor and thofe that were his heirs, 
and the proiperity and long life of thofe who were not. 
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Such tenants, fays Littleton, did no fealty, or other'earth. 
ty fervice, al which they fupplied’ by the above: fyiri- 
tual acknowledgment and remembtance ; atl thete was 
no remedy, in cafe of remiffnefs in fuch fervice, but com- 
plaint to the ordinary or vifitot*, However, if the fervice 
fo referved was fpecifically and certainly named, as to fing 
a mafs every Friday, or every year at fuch a day to fing a 
placebo & dirige, &¥c. and the like ; or to find a chaplain, 
or to diftribute alms of one hundred pence toa hundred 
poor men at fuch a day; in fuch eafes, the lord might dif- 
train for failure of fervice, and he fhould have fealty: but 
this was not properly a tenure in frantalmoigne, but was 
called tenure by divine service; and feems, in fome mea- 
fure, to correfpond with what Braéton calls in diberam et per~ 
fituam eleemafynam, which was fubjeé to fervice, becanfe 
the epithet puram was not added in the deed of gift’, 
But Littleton feems to confider thefe two expreffions as 
equally fignifying frankalmoigne, and he makes the diftinc- 
tion to confift in the fpecification of fervice 5 for none, fays 
he, can hold in frankalmoigne, if there be exprefled any - 
manner of fervice *. 

Srncg the ftatute of guia emptores* no gifts could be 
made in pure alms, or in frankalmoigne ; for that ftatute 
ordains, that none fhould alien, or grant lands or tenc- 
ments in fee-fimple to hold of himéelf: if, therefore, any 
held lands by knight’s fervice, and granted by licence in 
frankalmoigne, the religious grantee would immediately" 
hold by knight’s fervice of the fame lord of whom the 
grantor held, and not of the grantor. The king, however, 
not being within that flatute, might ftifl grant lauts im 
frankalmoigne*. Again, if a tenant in frankéimoigné 
aliened the land to a fecular perfon in fee-fimple, the 
grantee would be required to do fealty to the lord, becaufe 
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fie was not able to hold in frankalmoigne, and the law €HAP, XXI. 
would nut allow the lord to be deprived of all fervice’. It Say ay. 
was for a fimilar reafon, that lands in frankalmoigne could EDW. 1V. 
only be held of the grantor ; for if there was lord, mefne, 
and tenant, and the tenant held in frankalmoigne, and the 
mefnalty efcheated to the lord paramount, then the tenant 
would ceafe to hold in frankalmoigne, and would hold of the 
lord paramount by fealty*. Such mefne grantor, before 
efcheat, was by the nature of this tenure bound to acquit 
his tenant in frankalmoigne again{t the lord paramount *. 

+ THe tenure by homage ancftrall is another holding 
that received a check by the ftatute guia emptores; which 
provifion, as it enlarged the power to alien, gave tenants 
an occafion of breaking the mutual connexion on which 
this tenure depended. For this tenure fubfifted only whéte 
there was a double prefcription, both in the blood of the 
Jord and of the tenant; that is, where the tenant and his 
anceftors had held the fame land of the lord and his an- 
ceftors time out of memory of man, and had done ho- 

+ mage. This tenure is fpoken of by Braéton as a very 
common holding in his days- moft of that which he 
fays on the dependence between the lord und his homa- 
ger, and upon the warranty that followed from the doing 
of homage, feems to refer to this pure and original tenure 
by homage*. As alienation became more ficquent and 
eafy, the number of thefe holdings diminifhed, and pro- 
bably very few were in being in the reigns of Henry VI. 
and Edward IV. However, the legal confideration of 
homage anceftra' was treated in the fame way as in the 
early period of our law. Thus it was held, that the fer- 
vice of homage anceftrall drew to it an implicd warranty, 
and an acquittal againft the lord paramount, when homage 
had been once done by the tenant to the lord*. So ftrictly 
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fuch a tenant alien and take back an eftate in fee from the 
alience, though he held the land by homage, yet it would 
not be homage anceftrall, nor could he have the warranty 
and acquittal incident to fuch tenure¢,’ It is plain, from 
the nature of the thing, thata tenant by homage ancettrall 
might hold either by knight-fervice or focage *. 

Tuis brings us to fpeak of homage in general, which, 
as well as fea/ty, is treated by Littleton in the way in which 
it had been delivered by our antient writers. Homage and 
fealty were the great bonds between lord and tenant, and, 
when once eftablifhed, were too facred to be altered in 
fubfance. Notwithitanding they have been frequently 
mentioned before §, yet the nature of our inquiry calls upon 
us to lay before the reader fuch new lights as are furnifhed 
in the more advanced ftages of the hiftory of our tenures. 

Homaer is ftated by Littleton to be the moft honoura- 
ble and moft humble fervice of reverence that a franktenant 
could do to his lord; for he was to be ungiit and his head 
uncovered ; the lord was to fit ; the tenant was to kneel, and - 
hold his hands jointly together between the hands of his 
lord, and fay thus: “I become your man frojn this day 
“forward, of life and limb, and of earthly worthip ; and 
“unto you fhall be true and faithful, and bear you faith 
“for the tenements that I claim to hold of you, faving 
“¢ the faith Lowe to our fovereign lord the king 5” and then 
the lord, ftill fitting, was to kif him. But if the tenant was 4 
man of religion, or a woman fole, it was thought not decoraus 
for fuch a perfon to fay, “I become your man, or your wo- 
“man ;”” therefore thcy ufed to fay, “Ido to you homage, 


» and to you fhall be faithful and true ; and faith to you fhall 


* bear for thetenements [ hold of you, faving the faith owe to 
“ our fovcreign lord the king®.”” If the tenant held alfo other 
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Jands of other lords, he added likewife this exception, “ And CHAP. XXI, 
faving “the faith I owe to my other lords :” which Samana? 
ceremony correfponds with the precedents of former times. = BDW. Ww. 

Tr was ftill held, as in Braétun’s time, that none were 
to do homage but thofe who had an eftate in fre, or in tail, 
in their own right, or in the right of another ; for it was a 
maxim of law, “that a tenant for life fhould neither do 
“nor receive homage.” Thus ifaman became tenant by 
the courtefy, he wasto do homage ; but if the wife dicd be~ 
fore homage done by the hufband, then he was not to do 
homage, becaufe he had but an eftate for life, Homage 
was to be done only once in the tenant’s life ; therefore, 
though he was obliged to do fealty to the heir of his lord, 
he was excufed from homage*. The fame if the lord 
granted the fervices, and the tenant attorned, he fhould sot 
be compelled to do homage, but fhould do fealty, notwith- 
ftanding he had done it before; for fealty was incident to 
every attornment of the tenant, when the feignory was 
granted. But it was not the fame upon a recovery as 

. upon a grant; for if 2 ftranger recovered againft the lord 
upon a pracipe, the tenant was obliged to do homage again 
to the recoveror', Many cafes are ftuted by Braéton, 
where the lord might transfer the homage, and the tenant, 
of courfe, be compelled to do homage a fecond time, all 
which feem now not to be law. 

Wut the tenant did fealty, he was to hold his right 
shand upon the book, and fay thus: “ Know you this, my 
*& Jord, that I fhall be faithful and true to you, and faith to 
“ you fhall bear for the lands which I claim to hold of you ; 
“and that I fhall lawfully do to you the cuftoms and fer~ 
“ vices which I ought to do at the terms afligned, fo help 
me God, and his faints ;” and then he was to kifs the 
book. He was not to kneel when he did his fealty, nor 
make {uch humble reverence as in homage. Again, ho- 


Fealty. 
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mage could only be done to the lord himfelf; but the 
fteward of the lord’s court or bailiff might take the fealty *. 

FEALtTY was incident to all manner of tenure, except 
tenure in frankalmoigne ; and it was no uncommon tenure 
to hold by fealty only®. Thus if lands were let for term 
of life, without referving any rent, the tenant was fill to 
do fealty to the leffor, becaufe he held of him. For the 
fame reafon it was faid, that a termor for years fhould do 
fealty to the Icffor ; fuch a leffee being faid, in the writ of 
wafte, to hold of the Jeffor; buta tenant at will, as he 
had no fure eftate, was not to do fealty. Thofe who held 
by copy of court-roll, by the cuftom of a manor, (which 
new defcription of tenants will be confidered prefent!y) 
were bound to do fealty ?. 

We have hithertc confined our difcourfe to free tenures 5 
it remains to add fomething upon the fubjeét of tenure in 
villenage, and the new tenures that had lately been grow- 
ing out of it. 

Since the time of Henry IIL. little has been faid of v:l~ 
lenage, confidered either as a condition in fociety, or asa 
tenure’, The proper and primary notion of villenage was, 
when a perfor, bemg villain to a lord, held alfo of that 
Jord certain lands or tenements at the will of the lord, to 
do villain-fervices ; as to carry the lord’s dung out of the 
city, or off the manor, to put it upon the Jand, and fimilar 
predial labours. But fuch had been the revolutions in fo-, 
ciety, and the changes of property, it now very commonly 
happened, that fome perfons who were free, had become 
poffeffed of lands burthened with fuch fervices ; and fuch 
tenure was ftill called villenage, tho’ the perfons themfelves 
were no villains. Others, on the contrary, who were 
villains, had yet no iand at all to hold in lieu of fuch fer- 
vices, which they were, neverthelefs, ftill bound to per- 
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form. Another change that had taken place was, that the 
villain4dervices were no longer indeterminate, and wholly 
at the will of the lord, as in the time of Braéton, but were 
univerfally limited (as even in his time they were in the 
cafe of one fort of villains, called villain-fuckmen) by the 
cuftom that had immemofially prevailed in the manor". 
‘Thus the univerfal charaéter of tenure in villenage, was a 
holding according to the cuftom of a manor, or otberwife at 
the will of the lord*. With this qualification, the law of 
villenage ftood moftly on the footing it was on in the age 
of Braéton. 

As to the perfons of villains, they were either fuch by 
prefcription, fo that a villain and his anceftors had been vil- 
lains time out of mind of man, or by acknowledgment and 
confeffion in a court of record'. Again, villains Were 
faid to be regardant, or in grofs. The former were in the 
nature of the original and proper villains, namely, fuch as 
had belonged, they and their anceftors, to a manor, time 
out of the memory of man. The latter were fuch as 
had been granted by deed from one to another, in confe- 
quence of which they became villains in grofs, and not re- 
gardant : a man and his anceftors might perhaps have been 
feifed of a villain and his anceftors, who were fuch in 
grofs, beyond the memory of man *, A man who confefled 
him(elf a villain ina court of record, was a villain in grofs*. 
A female villain was called a niefe ’. 

Tuese were the divifions and fpecies of villains. Some 
points of law, as now underftood, concerning this fort of 
perfons, were as follow. If a villain took a free woman to 
wife, and had iffue, the children were confidered by the 
Jaw as villains ; on the other hand, if a niefe married a 
freeman, the iflue were free. In: this an analogy feems to 
have been picferved towards our law of defcents, which 
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gave a preference to the male line, in direét contradiftion 
to the civil law, which in a fimilar cafe pronounced, that 
pavrtus fequitur ventrem®. The fentence of the law againft 
a baftard, that he was quafi nulhus filus, was permitted, in 
this inftarce, to operate in favour of fuch perfons, for no 
baftard could be a villain by defcert; nor, of courfe, any 
otherwife than by confeffion in a court of record *. 

Ir wasan old rule, that guicguid per fervum acquiritur, id 
domino acquirrtur ; and this ftill prevziled withallits influence. 
Thus, tho’ a freeman, by purchefing land heldin villenage, 
did not Jofe his freedom, yet a villain might make free land 
become villain to his lord, as where a villain purchafed 
land in fee-fimple, or fee-tail, the lord of the villain might 
entrr thereon, and ouft the villain and his heirs for ever ; 
and, if he pleafed, might afterwards grant the fameland tothe 
villain, to hold in villenage>, But if the villain aliened 
before the lord entered, then the lord was precluded from 
entering at all, having nothing to blame but his own neg- 
Je&. the fame of goods, if the villain fold or gave them 
before they were feized by the lord. In cafe of goods, it 
was fufficient if the Jord claimed the goods openiy among 
the neighbours, and feized part sn name of the whole, for 
this gave him a complete poffeffion of the whole *; but in 
Doth cafes of lands and goods, the king might follow them 
into whatfoever hands they paffed, for nudium tempus occur- 
rit regi*, Whereareverfion oranadvowfon was purchafed 
by a villain, it was enough for the lord to claim it in the 
above way, duing the hfe of the particular tenant or in- 
cumbent*. A villain was held competent to fue all man- 
ner of aétions againft any perfon but his lord; and 
even againft him, he might have an appeal of his 
anceftoi’s death. A niete might have an appeal of rape ; 
a villain mizht have an action as executor againft his lord, 
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decaufe it was to the ule of the teftator. ut in all thefe CHAP. xxi, 
rafes it’ was expedient for the lord to make proteftation that STTT TNT 
the plaintiff was his villain, otherwife he would be infran- DW. lV. 
chifed, even tho’ the matter was finally determined for the 
Joid, and againft the villain. It was the opinion of Little- 
ton, that a villain could not have an appeal of mayhem 
againtt his lord, becaufe he would recover only damages, 
which the lord might by law retake, as foon as they were 
taken in execution ; but he might unqueftionably have an 
indi&ment®, for the lord was uct allowed by law to maim 
his villain. 

Ir a villain was made a fecular pricft, bis lord might 
fcize him, tho’ he was not permitted to recover bim, if he 
had entered into rcligion, becaufe he was then confidered 
as dead in law; nor could he retake his niefe if a freeman 
married her: but in both thefe caf's he might have an 
action; inthe latter againft the hufband, and in the former 
againtt the fovercign of the houfe, for damazes in taking his 
willain without his licence‘. 

Manomissiows were generally performed by deed, but 
many aéts were confidered as implicd manumiffions. “Thus 
if the lord made an obligation to his villain for a certain fum 
of money ; or granted him an annuity; or Jet him lands for 
a term of ycars by deed ; or by a feoftment without a deed, 
with livery of feifin ; thefe were imphed infianchifements : 
but not fo if he made him a Jeafe at will, whether with 
deed or without, becaufe it carried no certainty with it®. 
If the lord fued a preccipe guéd reddat again‘t his villain 
and recovered, cr was nonfuit after appearance, this was 
conftrued to be a manymitfion, becaufe he might by law 
have made an entry without fuit: in like manner, if he 
brought an action of debt, accompt, covenant, trefpafs, or 
the like ; for fuch fuit was wholly unneceffary, as he had, 
by law, a power to imprifon the villain and take his goods 5 
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but the fame conclufion would not be drawn from ar 
appeal, becaufe, fays Littleton, the lord could not hang 
him without fuch a fuit. However, if the appeal was 
found againft the lord, and no indiétment was pending to 
fave the damages, the villain, it was thought, would be 
infranchifed, on account of the judgment for damages 
againft his lord >, 

Tuus ftood the law re(peéting fuch perfons as ftill con- 
tinued in a ftate of villenage. Thefe were greatly diminifhed 
in number ; but it appears from what has juft been faid, 
that their condition was not alleviated from what it had 
been in the eatlier times of our law. While the perfons of 
villains were left to labour under all the rigours of the an- 
tignt villenage, the tenure of villenage had been long in the 
habit of increafing its franchifes, and had now obtained 
fome degree of emancipation. The tenure in pure ville- 
nage (as was before obferved) was no where now to be 
found ; but all tenants of that defcription had obtained thofe 
privileges which Braéton gives to fuch, as, in his time, 
held in what was called villain foage!. ‘Thefe privileges 
were filently obtained by cuftom and ufage, confirmed by 
laple of time, and defended by the legal fecurity of pre- 
feription. As the land fo holden ceafed to be poffeffed in 
a precarious way, it begun gradually to lofe its antient 
denomination. In the 4 Ed. I. we find mention of cu/fu- 
marii tenentes, which probably meant the very perfons in 
queftion *, “Towards the latter end of the reign of Ed- 
ward III. we mect with a new appellation; and as the 
former new term exprefled the foundation and title to 
their cftate, the latter denoted the evidence of fuch title 
they are called tenants per rofl folonque le volunt le feigniour', 
In the reign of Henry 1V. they are called tenants per le 
uerge, which was expreflive of their peculiar mode of con- 
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veyance ®; and in the next reign" they are called copy- 
holders °; meaning the copy of the roll of the lord’s court. 

Ar the period of which we are now writing, this new 
holding had become an acknowledged branch of the law 
of tenures, and is treated by Littleton with his ufual pre- 
cifion and fullnefs. He fays, that “ tenant by copie of court- 
« ; oll, is where a man is feifed of a manor, within which 
“ there is a cuftom, that has been ufed time out of mind 
“of man, that certain tenants within the fame manour 
« have ufed to have lands and tenements to hold td them 
“ and their heirs in fee-fimple, in fee-tail, or for term of 
“life, &c. at the will of the lord, according to the cuftom 
“ of the fame manour ?.” This is the defciiption of copy- 
holds given by Littleton. ‘Thefe tenants, as has been bg- 
fore obferved, could not alien their lands by deed, for in 
fuch cafe the lord might enter as for a forfeiture 5 but the 
courfe was to furrender the land in court, according to the 
cuftom, into the hands of the lord, to the ufe of him who 
was to have the eftate ; upon which occafion an entry ufed 
to be made on the roll to the following effect. Ad ham eu- 
riam venit A. de B. et furfum reddedit in cédem curié unum 
meffuagium, Ec. in manus domini, ad ufum C, de Diet ha- 
redum fuorum. Et fuper hoc venit pradidius C. de D. ot 
cepit de domino in cidem curié meffuagium pred. Se. hax 
bendum et tenendum fibi et haredibous fuis, ad voluntatem 
domini fecundum confuetudinem manerii, fa ienda et reddenda 
‘inde redditus fervitia ct confuctudines inde prius debita et 
confueta, (Sc. et dat domino pro fine, Ce. et fecit domine 
fidelitatem, &.. A copy of this court-roll was ail the evi- 
dence or muniment of fuch an eftate %. 

Ir thefe copyholders did not purchafe and convey their 
eftates by the fame folemnity as was ufed in the transfer of 
common-law eftates, {9 neither could they implead or be 
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impleaded for their ands by the king’s writ ; but the courf 
was to enter a plaint in the lord's court, to this effet: 
A. de B. queritur verfus C. deD, de placite terra, videlicet, 
de Sc. cum pertinentits, et facit proteflationem fequi querelam 
iflam in natura brevis domini regis mortis antecefforis, &e, 
ad communemlegem, Fc. 8c, Plegii de profequends, Se. 
&er. 

ALTHOUGH copyholders had an inheritance, yet it was 
only an inheritance by the cuftom of the manor; as 
fuch an eftate was ftill, in its very nature, and by the com- 
mon law of the Jand, at the will of the lord. This mark 
of their original bafencis hung about copyhold-eitates fo 
heavily, that it continued to be the opinion of fome, even 
fo low down as the reign of Edward 1V. that if the lord 
fhould ouft fuch a tenant, he had no other remedy but to 
fue to the lord by petition ; for if he had any remedy that 
was at all compuifory, it was afked, how could he be fad 
to hold at the will of thelord? Notwithftanding this argu- 
ment, from that part of the defcription of thele tenants by 
which they were made todepend on the will of the lord, yet it’ 
might be anfwered, that this will was not to violate the efta~ 
blifhed and immemorial cuftom of the manor, which was 
always too reafonable to permit a lord to do injuftice to his 
tenants*, And it was the opinion of Sir Robert Danly, 
chief-juftice of the court of common-pleas in the 7 Ed- 
ward 1V. and afterwards of Sir Thomas Brian, his fucceffor, 
jn the 21ft year of that king, that the copyholder doirg his 
cuftoms and fervices fhould, if put out by his lord, have 
an action of trefpafs againft him: and this feems to be the 
inclination of Littleton’s opinion on the fame point. 

CopyHoLpERs, in fome parts of the country, were fre- 
quently denominated from the fymbol and ceremony of 
furrender ard grant, and were called tenants by the verge; 
Dbecauf when land was to be furrendered, the tenant ufed 
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to the fteward or bathff, who delivered to the perfon taking 
the land the fame verge, or another, in name of feifin®, 
‘There was another method of furrender and grant, which 
does not feem, however, to have acquired any particular 
name; as a furrender to the bailiff or reeve, or to two 
prob: homies of the fame lordthip, who ufed to prefent fuch 
furrender at the next court; and in both thefe cafes, the 
copy of the court-roll was {till the evidence of the title*, 
Befides thefe, there were many yther different cuftoms in 
different manors, too numerous to recount ; all which the 
Jaw in this as well as other cafes would recogmife, fo long 
as they were reafonable’. 

As to the length of time that was neceflary to giye 
validity to cuftoms and ufages, it was lad down that 
no cuftom was to be allowed, but fuch as had been 
ufed by title of prefcription, that is, from time out of mind. 
But there was a difference of opinion as to what fhould be 
deemed time out of mind; fome reckoning it from the li- 
‘mitation in a writ of right; which by the flat. Weftm. 1. 
was fixed at the beginning of the reign of Rich. I, Others, 
again, admitted fuch to be a good prefcription ; but, they 
faid, there was another title of prefcription at the common 
law, long before that ftatute ; and that was, where a cuftom. 
had been ufed for time, whereof the memory of man run- 
neth not to the contrary. They founded their notion upon 
the form of pleading a cuftom, which was by fuggefting it 
in the above phrafe ; and this was the fame as faying, that 
no man then altve had any proof or knowledge to the con- 
trary*. This feems to be the opinion of Littleton, and 
that which is confonant to reafon and practice ; for other- 
wife no cuftom could have gained birth after that diftant 
period ; though great part of the common law, which 1s 
cultom, had confeffedly originated fince, 
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without taking notice of a tithe in the law Which was 
conneéted with them, and had now grown to a confider- 
able fize ; this is, the title of rents. ,A rent, in its origi- 
nal form, was a compenfation referved to a grantor, in 
acknowledgment of a grant of lands or tenements ; and 
in this light it may ftri@ly be ranked among the other 
fervices we have juft been mentioning: but a rent iffuing 
out of Jand carried with it fugh a permanency, as put it on 
the footing of real property; and for that reafon a charge 
of this fort was created on many other occafions than 
where a pioper fervice could be referved. Rents were 
purchafed and transferred with lefs ceremony than land; 
and on that account secommended themfelves, like ufes, 
3s a commodions fpecies of property. All through the reigns 
of Edward III. and his fucceffors, rents in different 
thapes had been a common object of conveyance, and the 
Jaw relating thereto underwent various difcuffion. Very 
Jittle regard has yet been paid to this bianch of the law in 
the prefent hiftorical inquiry ; but now it had become of 
too much importance to be,pafled over. 

Rewnrs were of three kinds; that is, rent fervice, rent 
charge, and rent feck, The former of thefe was (as 
was before mentioned) where a tenant held his land 
by fealty, and certain rent; or by homage, fealty, and 
certain rent; or by any other fervice, and certain rent ; 
and if fuch rent was not paid at the day, the lord was al- 
thorized by the common law to diftrain for it*, even tho’ 
the gift was made without deed: this was alfo the cafe where 
Jands were given in tail, or a leafe was made for life, or 
for years, rendering rent*, But, in order to make ‘this 
a.ent fervice, the reverfion muft remain in the donor, or 
I.flor 5 for if a feoffment was made in fee, or a gift in tail, 
with a remainder over in fee, without deed, referving a 
rent, this rcfervation would be void ; becaufe no reverfion 
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remained in the doner, and the tenant held his fand imme- 
diately of the lord; of whom his donor before held ¢. 

Ir was the alteration in tenures, made by the ftatute quia 
emptores, that occafioned this difference in the nature of 
fuch rents. Before that aét, if a man made a feoffment 
in fee, yielding a certain rent to him and his heirs, this 
was a rent fervice, becaufe there was a tenure fubfitting 
between fuch feoffor and feoffee*: but, fince that flatute, 
fuch a feoffment in fee, or a feoffment in tail, or for life, 
with a remainder over in fee, would not make a tenure 
between the feoffor and feoffee ; for the feoffee would hold 
of the chief lord paramount. If a rent therefore was re- 
ferved by deed, on fuch a feoffment, with a claule enabling 
the feoffor and his heirs to diftrain, this would be a rent 
charge, and not a rent fervice ; becaufe it arofe by force &F 
the writing only, and not by operation of law; and if 
there was no claufe of diftrefs, it would be a rent feck*. 
Again, if a man granted a yearly rent to be ifluing out of 
Jand to another in fee, or in tail, or for life, and the like, 
with a claule of diftrefs, this would be a rent charge ; and 
if it was without a claufe of diftrefs, it would be a rent 
feck. Rent feck, fays Littleton, was, as it were, redditus 
fiecus, becaufe no diftrefs was incident to it *. 

THERE weie many ways in which a rent fervice might 
become a rent feck. Thus, if a tenant held by fealty and 
certain rent, and the lord granted the rent by deed, re- 
ferving the fealty, and the tenant attorned; here, becaufe 
the tenements were not holden of the grantee, but of the 
lord, who referved the fealty, the rent would be a reat 
feck. If the lord granted the homage ef his tenant, re- 
ferving to himfelf the remnant of his fervices, and the 
tenant attorned, the tenure would be of the grantee, and 
the rent was'feck*, The fame if land was let for life, and 
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fion, this rent would be feck, becaufe the grantee had 
nothing in the reverfion*, Under the name of “ reverfion,” 
the rent and fervices would all pafs, as incident there- 
tok. 

Ir a perfon who had a rent charge, or rent feck, was 
once feifed thereof, and the tenant did not keep up his 
payments, his 1emedy was to go to the land, and demand 
it; and if it was denied, or the tenant was not 
there ready to pay 1t, which amounted to a denial; in 
either cafe this was a diffeifin of the rent, for which 
he might have an affife; and if after recovery and 
execution it was again denicd, this was a redifleifin!. 
But if the grantee was denied the rent at the firft day of 
Payment, then he had no feifin, and fo no remedy whatfo- 
ever to recover it ; and therefore it was ufual for the tenant, 
when he attorned to the grantce, to give a penny, or fome- 
thing, in name of feifin of the rent, which intitled him to an 
affife after a denial ; for the delivery of the deed of grant 
gave not fuch a (cifin of the rent as to maintain an affife. . 

‘Tur remedy for recovery of rents was fometimes two- 
fold. Thus, in cafe of a rent charge, the grantee might 
chute whether he would fue a writ of annuity or make 2 
diftref: but he could not do both; for an avowal of a 
taking would charge the land and difcharge the perfon™, 
If agrantor chofe not to be liable perfonaliy, he might add 
a claufe, providing, that the grant fhould. not ex- 
tend to charge the perfon by writ of annuity, but only to 
charge the lands and tenements, &a". Again, fhould the 
deed of grant run thus, ‘that if 4, of B. be not yearly 
“paid at the feat of Chriftmas, for the term of his life, 
twenty fhillings, then it fhall be lawful for the faid 4, of 
“ B, to diftrain for it in the manor of G. &c.”” here, be- 
caufe no annuity was exprefsly granted, but enly that the 
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grantee might ai/frain for fuch an annuity, the perfon was CHAP. XX#, 
confideredas not charged, but only the Jand °. TN 

THERE were fome curious points of law on the ex- EDW.4 
tinGtion and apportionment of rents. If a man had a 
rent charge to him and his heirs, and purchafed in fee any 
part of the land out of which it :flued, the whole rent was 
extinét, and could neither be recovered by diftrefs nor by 
wnit of annuity. Yet, if it was a rent fervice, it would 
not be an extinguifhment of the whole, but the rent would 
be apportioned according to the value of the land. In fome 
inftances, howevel, a fervice would be extinguifhed ; as 
where land was held by the fervice of rendering to the lord 
yearly, at fuch a feaft, a horfe, a golden {pear, or a clove- 
gilliiflower, and the like. If the lord purchafed part of the 
jand, the fervice, as it could not be fevered or apportioned, 
would be taken away. But where a man held by ho- 
mage, fealty, and efcuage, and certain rent; there, in the 
above cafe, the rent and cfcuage would be apportioned, 
and the homage and fealty abide intire to the lord for the 
reft of the lands, It being required by law, that the land 
“fhould be held by fome fervice, and as thefe were not 
expenfive, they could not come under the fame reafon as 
a horfe, golden fpear, or other intire fervice, which the 
tenant, after the land was divided, might not be able to 
provide. 

Tuerc was likewife a difference, where the grantce of 
a rent charge came to part of the land by his own act, 
and where by courfe of law. For if a man had a rent 
charge, and his father purchafed part of the land, and this 
part defcended to the fon, then the rent charge would be 
apportioned according to the «alue of the land'. 

Tere were other circumftanees which amounted to a 
diffeifin of rent; and fuch as were a diffeifin in the cafe ov 
one fort of rent, were not fo in the cafe of another. This 
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has been touched before *, and the law feems now to be 
laid down nearly in the fame manner ; that is, there were 
three caufes of diffeifin of a rent fervice; namely, refcous, 
replevin, andinclofure *. There were four caufes of diffeifin 
of a rent charge, namely, refcous, replevin, inclofure, and 
denial ; and only two caufes of differfin of a rent feck, 
namely, demal and inclofure: a menace to prevent a 
diftrefs was a diffeifin of the three kinds of rents”. 

Sucu was the fhape in which the Jaw of tenures ap- 
peated in the reigns of thefe two kings, ,, From thence we 
fhall proceed to confider the nature of eftates. 

Aver what has been faid in the reign of Edward III. 
‘on the law of entails and limitations in remainder, very 
little need be added to this part of our fubjeét. The 
curiofities that aroie on thefe topics conftitute no {mal} 
part of the learning of real property during this period. 
To enter into a detail of fuch inquiries would lead us too 
far; and the great outline of eftates-tail, as delivered by 
Littleton, correfponds fo exaétly with what has already 
been mentioned, that it would be an unneceflary recapitu-, 
lution to adopt much from this great authority. 

THE manner in which this author divides eftates-tail 
is this : If lands were given to a man and the heirs of 
his body begotten, this he calls a general tail; becaufe, 
whatfoever woman he married, every one of his iflue by 
pofibility might inherit as iffue of his body. A /pecial tail 
was, where lands were given to a man and his wife, and 
the heirs of their two bodies begotten ; becaufe none could 
inherit but the iffuc of thofe two perfons. all thefe, as well 
as gifis in frank-marriage, were fpecified in the flatute 
de donis, Other eftates-tail, fays our author, were by the 
equity of the ftatute ; as lands toa man and the heirs male 
of his body begotten, or heirs female of his body begotten’. 
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Amon other inftances of agreement with the old law CHAP. 30g. 
of entailé it is exprefsly laid down by Littleton, that in aR Fe 
cafe of a lmitation in tail male, and the donee having iffue 
a daughter who had iffue a fon, fuch fon could not inhent 
per formam doni ; becaufe he ought to convey his defcent 
wholly by the heirs male*. Opinions, though of no great 
authority, had gone fofar as to fay, it would be otherwife in 
a devife*, Where a limitation was made in tail female, 
the daughter would take by defcent in exclufion of the fon ; 
and this was by force of the ftatute ; but it was not fo in 
cafe of a purchafe, For where land was given for life, 
with remainder to the heirs female of the body of T. $, 
who died and left fue a fon and a daughter, after which 
the tenant for life died ; here it was held, that the daughter 
could take nothing, becaufe fhe was not heir; for fhe muft 
be both heir and heir female to anfwer the hmutation of the 
deed, which fhe could not be during the life of her bro- 
ther, 

Ir lands were given to a man and his wife and the heirs 

+ of the body of the man, there the hufband was conftrued to 
have an eftate in general tail, and the wife but an eftate 
for term of life: if to the hufband and wife, and the errs 
of the bufband which he fhould beget on the body of his 
wife; there the hufband had an eftate in fpecial tail, and 
the wife an eftate for life‘: but if to the hufband and wife, 
and to the Aeirs which the hufband fhould beget on the 
body of the wife, there both of them had an eftate-tail, 
becaufe the word deirs was not limited to one more than 
the other‘. If it was to aman and Ais heirs which he 
Thould beget on the body of his wife, there the hufband 
Had an eftate in fpecial tail, and the wife nothing®. A gift 
toa mancand his heirs male, or to a man and his heus 
Female, was helc to be a fee-fimple, becaufe it was not h~ 
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CHAP. XX1. mited of what body the heirs fhould be’. For thefe eftates 
Sanity UL. Tyr, Were not only fees but fees-tail; and’ therefore, ‘as it was 
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neceflary to have the word heirs to convey a fee, it was 
hikewife neceffary to have the word dody, to create a fee~ 
tal 5, 

Tur title of tenant in tail after poffibility of iffte extinét, 
is defcribed by Littleton with more latitude than in the 
Old Tenures®. It is there inftanced ina {pecial tal toa man 
and his wife: but now we find, if lands were given to a 
man and his heir which he fhall beget on the body of his 
wife, where the wife had nothing, and the hufband was do- 
nee in fpecial tal, the hufband might be tenant after pofi- 
bility!, No one could be tenant in tail after poffibility of 
ue cxin&, but one of the donees being donee in fpecial 
tail, for a donce in general tail was always within the pafi- 
bility of having sffue ; and for the fame reaton, the iffue to 
fuch donce in fpectal tail could never be tenant in tail after 
poflibility of flue extingt *. 

THLRE is onc fpecies of eftates in {pecial tail, called 
eftutes in frank-marriage, which were very antient gifts: 
at common law, and are mentioned in the ftatute de demas, 
fince which it was held, that land given with a wife in 
frank-marriage was, without any other limutation, an ef- 
tate to the hufband and wife, and to the hers between them 
begotten ; and therefore, that the iffue of the fecond wife 
could not inherit it™. Since the times of Glanville and 
Biaéton, who fpeak very particularly of thet gifts, the 
Jaw had altered as to the exemption allowed to fuch donets 
and their heirs from doing fervice. It is clearly taiddown 
by both thofe writers, that the third heir, or, as-Bradton™ 
more particularly calculates it, the iffe in the fourth de- 
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gree (reckoning the donee asin the firft degree) fhould CHAP. xXI. 
commencé duing the fervices ; whereas it is {aid by Lit- 
tleton, that the fourth degree fhould pafs, and the iffue in 
the fifth degree fhould do the firft fervice*, The reafon 
given for requiring them then to do the accuftomed fervices 
is, that the iflue paft the fourth degree might marry by the 
canon law; no reafon is given for the different limita- 
tion made by our older writers. This exemption from 
fervice did not, however, include” fe alty, which muft be 
performed by the donce and the immediate ifiue?; and 
after the fourth degree, homage and the other fervices were 
to be peiformed, In the early times of our Jaw, all 
gifts to a woman in order to her marnage, were called 
maritagia; and were diftinguifhed into thofe that were 
Figs and thofe that were not ; but now the term was ufc 
only as coupled with the former epithet, and we no longer 
hear of any but gifts in FRANK-marriage. 





‘Tue title of tenant per legem Angtia, or by the courte)y of 
England,wasin our old law deiived from gifts in maritagia 4. 
‘When land was given in {uch a way to a woman, anda 
child was born, the hufband, aftcr her death, enjoyed it for 
life as tenant per legem Anglia. Thus the law ftood in 
the time of Glanville. In the time of Bracton, this jus 
mariti was extended to all inheritances. So the law con- 
tinued ; and conformably thereto st is laid down by Lit- 
tletan, that when a man took a wife feifed in fee-fimple, or 
ig foe-tail general, or, as Littleton adds, feifed as heir in 
{pecial tail, he fhould be tenant by the courtefy, if any iflue 
were born‘, Thus a much larger field was opened for 
this claim of the hufbandthan was warranted by the opinions 
of jour older lawyers. 

“Eris ftood the law re(pecting eftates that were founded 
On the ftatute de donis. 

+ Litt, 19. 4Vid, ant vol, I. 122. 298, 


» Ibid, 19. F batt. 35, 


Y2 Tae 


Pa 
HAP, XXI, 


nore aan 
HENRY VI, 
EDW. IV. 


Perpgteitres 
‘declared vod. 


HISTORY OF THE 


Tue ill faccef of fome attempts that were made to tex 
fine on the reftrictions of the ftatute de, donis, and the 
manner in which fuch attempts were treated by the courts, 
fhew that fome doubts began to be entertained concerning 
the wifdom and policy of long entails. We are told *, that 
in the reign of Richard II, Richel, a judge of the common- 
pleas, having iffue many fons, made 2 fetdement on them 
in tail, one after another ; with a condition, that if any 
one of the fons aliened in fee, or in tail, then his eftate 
fhould ceafe and be void, and the land fhould immediately 
remain to the next in the entail; a condition which be- 
came now neceflary for thofe to make, who apprehended 
the confequences of the judgment in Octavian Lumbard’s 
cafe, determined in the reign of Edward HI'. The framer 
of this deed, probably, did not doubt but fuch a conditign 
would ftill be thought deferving the fupport once given to 
entails. But that inclination was gone off, and this new 
device of the judge was declared void by the court of 
common-pleas in the ad year of HenryIV. A like fet- 
tlement made by juftice Thirning», in the reign of Henry 
IV. was alfo folemnly adjudged bad, in the 21ft year of 
Henry VI. Jt is not enough to fay, that entals were no 
Jonger favourites in our courts; for Littleton gives three 
Jearned reatons why the limitations above-mentioned were 
fubftantially void in law, in their original creation. Firft, 
becaufe a remainder that commences by deed, ought to 
veft in him to whom it is limited, when livery of feifin is 
made to him who bas the particular eftate. Secenghy, 
becaufe if the fon alien in fee, the fee-fimple and frechold.is 
in the alienee, and sn none other ; and, therefore, that fuch 
remainder could not poffibly commence immediately afthr 
the alienation to a ftranger. Thirdly, becaufe upon. the 
breach of the condition the donor ought to enter, and not 
the perfon in the remainder, who was no party to the cate 
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dition : ‘for all which reafons this new-invented perpetuity, 
fays he, was void in law*. 

Bur it was not fufficient to reprefs thefe extravagant 
refinements on entails. The ftatute de donis fill operated 
with great force on landed property ; and it was thought 
expedient to contrive fome method of a general nature, 
which, to a certain degree, fhould have the effect of 
arepeal. In the courfe of the long contention for power 
between the Houfes of York and Lancafter, fome tem- 
porary motives might contribute to promote fuch an at- 
tempt. An impoverithed gentry, and a nobility exhaufted 
by the expences of the field, were eager to obtain 'a power 
of exchanging the flow produce of their inheritances for the 
common medium, which was current every where; aad 
which could now be procured from a commons daily in- 
creafing in riches by the cultivation of foreign and domeftic 
trade. Nor was this the only motive for making aliena- 
tions of land. To perfons of unembarrafled curcumftan- 
tes, to whom money afforded no temptation, a full domi- 
nion over their own property, if not a defire to alien, was 
extremely grateful. Thefe were as much inclined as the 
former to avail themfelves of any legal means of enlarging 
that domimon. To fuch, the poffeffion of a clear fee- 
fimple was far preferable to land, when under the tre and 
incumbrance of an entail ; the owner might then fatisfy his 
caprice in the full management and difpofal of it, regard- 
Jefs how it lay open to the forfeitures and penalties which 
the law might enforce on property not entailed. The 
~wifhes of all thefe were at length gratified in the reign of 
Edward IV. and we thall now confider the fteps which 
fod to this invportant event. 

“We have feen’, in the reign of Edward I. that the 
clergy had inventeda method of conveying in mortmain, 
By meane of a feigned recovery, upona pracipe quid red- 
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